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Foreword

The Office of the Director of Public Prosecutions (ODPP) prosecutes the most serious
criminal cases on behalf of the people of New South Wales.

It is a critical component of the justice system, sitting between the Police who
investigate crimes and the courts who adjudicate cases and sentence the guilty.

Its principal role is to assist the court to arrive at the truth and to do justice to the
community and the accused according to law and the dictates of fairness.

The ODPP has the independence to make prosecutorial decisions without fear or
favour, which is a cornerstone of our justice system.

This independence does not remove the need for it to manage public resources
appropriately, to be accountable for its performance and deliver value for money.

This audit examines how well the ODPP can demonstrate its efficiency.

This report highlights the importance of agencies collecting good information on
their services and costs. Such information is needed so agencies can not only show
how well they are using resources, but so they can systematically examine whether
current approaches remain the best.

| hope this report assists the ODPP’s improvement efforts, and provides some

insights useful to other public sector agencies facing the challenge of achieving and
demonstrating value for money.

Peter Achterstraat
Auditor-General

March 2008
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The focus of our audit

The Office of the Director of Public Prosecutions (ODPP) prosecutes the
most serious criminal cases. Its work is complex and demanding and is
affected by a range of factors beyond its control.

The ODPP was established in 1987 in recognition of the need for an
independent, professional prosecution service.

In the 20 years since it was established, there have been many changes
affecting the ODPP. The law is more complicated, the average length of
trials is increasing, victim and witness support are now far more prominent
and the ODPP has more than doubled in size. The public sector landscape
has also changed. Agencies must do more with their resources and
taxpayers are demanding better value for money and greater
accountability.

The ODPP’s independence does not remove the need for it to manage
public resources appropriately, to be accountable for its performance and
deliver value for money. Not only is the ODPP as a public sector entity
obligated to do so, but for it to deliver on its mandate, it must (amongst
other things) ensure that it is resourced sufficiently. This requires that it
demonstrate that is has used its existing resources well and can make a
sound business case for future resourcing. The ODPP must assist
stakeholders to determine ‘what price justice?’

Future resourcing is determined by Parliament through the Budget process
and is based on advice from the Treasurer and the Attorney-General.
Those parties require a business case to support their decision-making.
Public sector agencies make their business case through their external
reporting, such as their Annual Reports and Results and Services
Plans (RSPs). That business case includes the agency demonstrating that it
is using its resources efficiently.

Over the last decade or so, large private sector law firms have improved
their profitability significantly by looking at issues in new ways and finding
practical solutions. Although the public sector looks to improve efficiency
rather than profit, we see scope for applying the same mindset. Efficiency
means best use of resources, keeping in view the objectives of the
organisation.

In this audit we examine whether the ODPP can demonstrate how efficient
it is and whether it has adopted good management practices. In the
course of our audit we noted that the ODPP has developed a sound
reputation for its prosecutorial integrity and effectiveness among the legal
profession.

Audit opinion

The ODPP says it is efficient. We acknowledge that the ODPP has many
skilful and committed staff who work very hard to achieve good results for
the people of NSW.

It could not, however, provide sufficient evidence for us to reach a
conclusion on its efficiency. We also identified some significant
opportunities for the ODPP to improve its management practices.

Efficiency of the Office of the Director of Public Prosecutions



Executive summary

Can the ODPP
demonstrate it is
efficient?

Several reviews over the last decade have identified similar deficiencies.
To illustrate, despite the need being identified almost a decade ago, and
attempts having been made to measure costs, the ODPP still does not have
good information on the costs of its services and activities. Such
information is essential for both ensuring and demonstrating efficiency.
Other legal firms and agencies cost their services and activities as a matter
of course.

We also came to the view that changes to how it allocates and processes
cases could lead to savings, but the deficiencies in the ODPP’s information
stopped us testing options for improvement. Such changes have also been
suggested by several reviews over the last decade.

The ODPP’s reluctance to change its methods without evidence of a better
way is understandable, but the lack of evidence results from an apparent
incapacity to keep pace with reforms to public sector and legal practice
management and accountability.

To break the impasse and help the ODPP catch up, we concluded that the
Office needs a very senior, professional manager with a clear mandate to:

= ensure wise spending
= introduce better management and accountability systems
= improve measurement and reporting

= strengthen liaison with NSW Treasury and other agencies through being
proactive at identifying issues and bringing together the correct mix of
people to resolve them.

It is critical the position reports direct to the Director of Public
Prosecutions and that its responsibilities extend across the whole of the
ODPP, that is, to Crown Prosecutors and solicitors as well as administrative
staff. This will allow the Director and his other senior staff to concentrate
on ensuring the quality of its legal work.

The position will introduce a healthy tension between containing costs and
ensuring its legal services are of acceptable quality, representing a proxy
for the commercial imperative faced by other legal firms.

While it has no control over the quality of the NSW Police briefs and listing
practices of the courts, the ODPP tells us these external factors create
inefficiencies for the ODPP. Previous reviews have also reported this, but
the problem remains and the ODPP cannot quantify the extent of
inefficiency. It was outside the scope of this audit to assess whether these
inefficiencies were offset by efficiencies elsewhere in the justice system.
The government might look at this issue.

Key findings

The efficiency indicators the ODPP has been using are not yet sufficiently
relevant and appropriate. It does not have service or efficiency targets,
and does not adequately compare its performance over time or to others.
Data management practices are not adequate to ensure that information is
valid and reliable. Over the last year, the ODPP has been developing
better efficiency indicators. It was clear during the audit that the ODPP is
committed to developing a good set of indicators. It is embracing NSW
Treasury’s results and services approach and is examining indicators used
by prosecution services elsewhere. We have made some further
suggestions in this area.

Efficiency of the Office of the Director of Public Prosecutions 3
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Can the ODPP show
its information
systems support
efficient
management?

Can the ODPP show
its management
arrangements and
work practices
support efficient
management?

Costing services is fundamental to demonstrating efficiency. Costing of
legal and other professional services is commonplace. The need for ODPP
to obtain information on the cost of its services and activities was
identified by the Council on the Cost of Government in 1998, and a project
to implement a costing system started in 2002. Despite this, the ODPP still
does not have valid, reliable and comprehensive information on the cost of
its services.

The ODPP’s reporting to the Attorney General and Parliament is not
sufficiently transparent about efficiency. Its efforts to improve its
indicators should help it report in a more comprehensive and systematic
way. At present, there is little narrative to explain why an indicator is
important, what represents good performance and factors that may have
contributed to poorer or better than expected performance.

The ODDP’s case and trial load fell over the five years to 2007. For
example, the number of committals the ODPP received from the NSW
Police fell by about one-third. Over the same period, its budget increased
by more than 40 per cent, and its staff numbers by 10 per cent. The ODPP
advised the fall in case and trial load was more than offset by increases in
the work required on each matter. It put forward a number of reasons
including amendments to the law, changes to legal procedures and
practices, and an increase in the number of resource-intensive matters.
Without better supporting evidence, we cannot either refute or support
this.

The ODPP does not have adequate information on the costs of its services
and how staff use their time. This is a significant barrier to good
management and efficiency improvement. Such information is needed to
better inform its planning, decision-making and cost management. With it,
the ODPP could adopt better internal performance indicators, benchmark
costs between different groups in the organisation and other agencies, and
target cost-reduction efforts.

The ODPP has developed a comprehensive and responsive case
management system (CASES), although the ODPP could make better use of
it to manage solicitor caseloads and promote consistency across the ODPP.

The ODPP’s Research Unit disseminates information to staff on changes to
the law and legal procedures efficiently.

The ODPP has a number of systems in place to manage the efficiency of
individual solicitors and other employees, although we found that they are
not routinely and consistently applied.

Management of Crown Prosecutors is not sufficiently systematic or
effective. Even if we accept that the ODPP monitors Crown Prosecutor
performance, such monitoring focuses on effectiveness and professional
standards rather than value for money. Crown Prosecutors are not
employees, but independent statutory officers. Managing them is complex
and challenging. A robust and transparent performance review process is
needed, as may be a change in the law to enable intervention for
unsatisfactory performance.

Efficiency of the Office of the Director of Public Prosecutions
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Our research into practices in prosecution services elsewhere suggests that
some changes to how the ODPP allocates and processes matters could lead
to savings. These potential changes included:

= adopting in Sydney a workflow model similar to that in place in the
ODPP’s regional branch offices, dividing up the present chamber into a
smaller number of chambers ‘paired’ with groups of solicitors

» increasing the continuity of staff involvement in matters. At present
several solicitors of varying seniority work on a matter consecutively
with each reviewing the file before doing their assigned work. This
allows staff to do work appropriate to their grade. On the other hand,
efficiencies can come from a greater sense of ownership and less
duplication. It is persuasive that a number of prosecution services
elsewhere are adopting this ‘cradle to grave’ approach.

The ODPP disagrees, and argues that the current approaches (including the
fact that Sydney Crown Prosecutors generally only work on one case at a
time) are the most efficient possible at the present resourcing level.
Deficiencies in information prevented us properly assessing the above
alternatives against current approaches.

The ODPP could not show that it had the right number of prosecutors at
the right level to minimise costs while delivering quality services. It was
not able to provide an objective, documented rationale for the current
number and mix. It does however agree that the $100,000 annual
remuneration gap between Crown Prosecutors and Trial Advocates needs
to be bridged.

The ODPP has made efforts to encourage the District Court to alter its
listing practices and to encourage the NSW Police to improve brief quality,
but says these remain an impediment to its efficiency. To support these
efforts, the ODPP should adopt a more systematic approach to capturing
and quantifying the impact of the practices of other agencies on its
efficiency.

The ODPP has a Board with external members, an executive management
committee, an audit committee etc but given current deficiencies in
information and management practices there is room to improve how
these work.

Unlike some other prosecution offices and commercial legal firms, the
ODPP does not have a very senior position with responsibility across the
organisation for allocating resources and driving efficiency improvements.
The ODPP is prepared to consider such a position. Positions elsewhere are
typically very senior, reporting directly to the Chief Executive Officer (in
this case the Director). This seniority is likely to be needed to drive reform
across all parts of the organisation including Crown Prosecutors, solicitors
and administrative staff.

The ODPP does not undertake regular staff satisfaction surveys. We are
aware of one survey undertaken in 2004 which revealed a level of
dissatisfaction with management practices. Our investigations suggest that
there is still considerable dissatisfaction among staff in many sections of
the ODPP.

Efficiency of the Office of the Director of Public Prosecutions 5
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Demonstrating
efficiency

Recommendations

We recommend that the ODPP:

1.

continue to build on recent improvements to its service and
efficiency indicators. In so doing the ODPP should:

by the end of 2007-08, clearly articulate its services, and how
these services contribute to the results it is trying to achieve

by the end of 2007-08, develop indicators of quantity, timeliness,
total cost and unit cost for each service

from the beginning of 2008-09, include these indicators in its
planning and internal reporting

select from these a smaller number of ‘headline’ indicators to use
in its reports to Parliament and to the Minister

start building a data development agenda and report progress
alongside its reporting on service performance (page 48)

include in its reporting to the Attorney General and Parliament:

its improved service and efficiency indicators

an explanation of why these indicators are important
advice on what represents good performance

comparisons over time, against benchmarks and to targets
narrative to clearly explain performance (page 51)

collect accurate and comprehensive information about the costs of its
services and activities and use this to assess its efficiency and cost
effectiveness. In so doing the ODPP should:

bed down its prosecution service and activity costing
methodology and ensure the costing process adopted is able to
accurately identify the cost of delivering prosecution services

apply appropriate costing methodologies to its other key services
such as witness assistance, contribution to an efficient justice
system, and advice to government on proposed legislation

use service costing information to enhance its reporting (page 53)

strengthen its data management practices to provide greater
assurance that reported performance information is accurate and
complete. In so doing the ODPP should:

clearly define and document roles and responsibilities for data
collection, processing, monitoring and quality assurance, analysis
and reporting for service performance indicators

develop and document data quality standards and expectations,
and clearly communicate these needs to responsible officers

document data definitions and collection methods to ensure
consistent measurement and calculation

implement suitable data collection, processing and monitoring
controls to ensure the accuracy, completeness and reliability of
performance data

Efficiency of the Office of the Director of Public Prosecutions
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Improving
information
management

Improving
management
practices

= implement appropriate training for staff who are responsible for
collection, processing and reporting of performance information

» consider the development of a data dictionary in the longer term
(page 55)

use service costing information to improve its service delivery,
efficiency and resource allocation. In so doing the ODPP should use
service costing information to:

= inform its planning, decision-making and cost management

= benchmark costs between different groups in the organisation and
other agencies (page 62)

ensure staff keep the case management system (CASES) up to date so
managers can use CASES for effective monitoring, reporting and
decision making. CASES should be developed as the only repository for
pro forma. In so doing the ODPP should:

= develop a regular, consistent and systematic approach to the
review of solicitors’ practices by Managing Lawyers

= review case-specific pro forma that are available on the
Integrated Document Management System, ODPP intranet (DPP
Net) and CASES and relocate all relevant pro forma to CASES
(page 63)

improve its management of workload and workflow including Crown
Prosecutors’ workload and efficiency. In so doing the ODPP should:

= ensure that the systems for performance management in the
Solicitor’s Office are implemented consistently

= systematically analyse the workload and efficiency of Crown
Prosecutors

= consider asking the Attorney General to amend the Crown
Prosecutors Act 1986 to give the Director of Public Prosecutions
power to suspend and dismiss Crown Prosecutors for serious
neglect of duty. This would be subject to appropriate controls to
ensure that the process is fair, transparent and affords natural
justice (page 71)

once the ODPP has better information on the cost of prosecutions,
use this to:

= improve its management arrangements

* inform a detailed, independent study into the feasibility of
creating a number of smaller Crown Prosecutors’ chambers in
Sydney and ‘pairing’ these with groups of solicitors (page 75)

document the rationale for the relative number of prosecutors and
levels of experience required, and examine the risks and potential
benefits of reducing the number of Crown Prosecutors and using the
funds to create additional Trial Advocate, Senior Trial Advocate or
Associate Crown Prosecutor positions (page 79)

Efficiency of the Office of the Director of Public Prosecutions 7
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10.

11.

12.

13.

14.

15.

16.

work towards adopting a ‘cradle to grave’ approach to case
management and systematically set about standardising practices
across the Solicitor’s Office. In so doing the ODPP should:

= brief workflow analysts to undertake a detailed study to
determine the pros and cons of moving from the current ‘division
of labour’ approach toward greater continuity

= examine opportunities to identify and implement common
practices between offices and groups within the Solicitor’s Office

(page 81)

adopt a more systematic approach to capturing and quantifying the
impact of the practices of other agencies on its efficiency, and use
the resulting information to support efforts to maximise the
efficiency of the justice system. In so doing the ODPP should:

= develop more systematic approaches to capturing and quantifying
the impact on its operations of court listing practices and the
quality of NSW Police briefs

= use this information to support its efforts to reduce the impact of
these on its efficiency

= report the impacts to the Attorney General, NSW Treasury and in
its Annual Report (page 86)

introduce a position of Executive Director with similar or greater
status to the existing Deputy Directors, reporting directly to the
Director of Public Prosecutions (page 90)

review other positions to rationalise management responsibilities
within the new position of Executive Director (page 90)

provide better information on costs and services to the Board so it
can more effectively monitor efficiency and make realistic and
practical improvement recommendations (page 90)

appoint an independent Chair to the Audit and Risk Management
Committee (page 90)

conduct regular surveys of staff satisfaction and implement a
systematic process to address staff concerns and improve morale
(page 90).

Efficiency of the Office of the Director of Public Prosecutions
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Response from the Office of the Director of Public

Prosecutions
Executive 1 The inquiry conducted by the Auditor-General and this Report
summary resulting from it have been given a narrow focus (as described in

the Executive summary of the Report and in Appendix 1).

2 The effectiveness of the ODPP has been endorsed and is not in
question (page 26). The effectiveness of the ODPP depends upon
the achievement of high professional standards in the exercise of its
functions and powers and upon the proper application of the
resources made available to it.

3 The Auditor-General has made no finding that the ODPP is
inefficient.

4 The Auditor-General has found that there is a greater need to
describe, count, measure, analyse, record and report the work of
the ODPP to better explain its efficiency and that is accepted.

5 There are no adverse findings about the ODPP’s capacity to operate
within its recurrent and capital budget appropriations over the past
ten years. That has been achieved despite the erosion of the gains
that resulted from the Base Budget Review in 2003.

6 The Auditor-General recognises that the ODPP works in an
environment where its operations and workload are significantly
affected by the conduct and decisions of other agencies in the
criminal justice system over which it has little (if any) influence.

7 It is also recognised that the ODPP’s areas of responsibility and the
complexity of criminal proceedings have grown substantially
because of changes to the law and government expectations
(page 33).

8 It is noted that in 1998 (the Council on the Cost of Government) and
again in 2003 (the Base Budget Review) independent reports have
recommended increases in funding to the ODPP and that
investigation be made of the efficiency of the criminal justice
system (and not just one agency), but this has not been carried out.

9 Some of the recommendations would require the provision of
additional resources to implement and without such extra resources
they cannot be implemented. Some would require the overcoming
of technical limitations.

10 Nevertheless, the ODPP agrees with most of the recommendations
and many of them are already being implemented. The balance of
those agreed will be implemented as resources, time and expertise
permit. The few with which issue is taken will be the subject of
further consideration, investigation and discussion.

(signed)

Nicholas Cowdery AM QC
Director of Public Prosecutions

Dated: 10 March 2008

Efficiency of the Office of the Director of Public Prosecutions 9



Executive summary

Responses to the Recommendations of the Auditor-General’s Report

Recommendations
We recommend that the ODPP:

Item | Recommendation ODPP Response
No.
1. continue to build on recent improvements to | Agreed. Asimplied in the Report, that is occurring.
its service and efficiency indicators. In so
doing ODPP should:
* clearly articulate its services, and how Agreed. A Results and Services Plan is under preparation
these services contribute to the results it is for 2008-09 and will be completed in the near future.
trying to achieve by the end of 2007-08
* develop indicators of quantity, timeliness, Agreed. These KPIs are being developed and will be in
total cost and unit cost for each service by place by 30 June 2008.
the end of 2007-08 However, accurate and meaningful performance
measurement is a challenge for many public sector agencies
and has remained so for a long time. It is not peculiar to
the ODPP. In the report of the then Auditor General
(published June 2006) ‘Agency Use of Performance
Information to Manage Services’, it was shown that
performance reporting by a number of agencies revealed
that “....a good deal needs to be done’. The Commonwealth
Auditor General recently launched a book ‘Managing
Performance: International Comparisons’ (Halligan and
Bouckaert) which describes the issues involved and
highlights the difficulties.
This further demonstrates that performance reporting in
the public sector and especially in a prosecution agency is
extremely challenging.
* include these indicators in its planning and | Agreed. This will be done.
internal reporting from the beginning of
2008-09
* select from these a smaller number of Agreed. The only formal report provided by the ODPP to
‘headline’ indicators to use in its reports to ‘Parliament and to the Minister’ is the Annual Report. In
Parliament and to the Minister that Report, the Office has a statutory obligation to report
fully on its performance and activities. ‘Headline’
indicators can be included in the Report.
* start building a data development agenda Agreed. This will be done.
and report progress alongside its reporting
on service performance (page 48)
2. include in its reporting to the Attorney Agreed. It is presumed this refers to the Annual Report.
General and Parliament: These items will be addressed. The desirability of such
measures is conceded; but there are technical difficulties in
* its improved service and efficiency finding appropriate standards and performance against
indicators which to benchmark and the setting of some targets is
inappropriate, given the nature of the Office’s work and
* an explanation of why these indicators are the fact that it is reactive to external work demands.
important A narrative will be included to explain the context of each
. . indicator.
advice on what represents good
performance
10 Efficiency of the Office of the Director of Public Prosecutions
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Item
No.

Recommendation

ODPP Response

* comparisons over time, against benchmarks
and to targets

* narrative to clearly explain performance
(page 51)

collect accurate and comprehensive
information about the costs of its services
and activities and use this to assess its
efficiency and cost effectiveness. In so doing
ODPP should:

* bed down its prosecution service and
activity costing methodology and ensure the
costing process adopted is able to accurately
identify the cost of delivering prosecution
services

* apply appropriate costing methodologies to
its other key services such as victim
assistance, contribution to an efficient
justice system, and advice to government on
proposed legislation

* use service costing information to enhance
its reporting (page 53)

Agreed. This will be done.

Agreed. Work is proceeding on this, subject to available
resources and the resolution of technical difficulties.

Agreed. This will be addressed as resources permit and
information is gathered.

Agreed. This will be done as the information becomes
available.

strengthen its data management practices to
provide greater assurance that reported
performance information is accurate and
complete. In so doing it should:

* clearly define and document roles and
responsibilities for data collection,
processing, monitoring and quality
assurance, analysis and reporting for service
performance indicators

* develop and document data quality
standards and expectations, and clearly
communicate these needs to responsible
officers

* document data definitions and collection
methods to ensure consistent measurement
and calculation

* implement suitable data collection,
processing and monitoring controls to ensure
the accuracy, completeness and reliability of
performance data

* implement appropriate training for staff
who are responsible for collection,
processing and reporting of performance
information

* consider the development of a data
dictionary in the longer term (page 55)

Agreed.

All of this will be addressed (and see response to 6 below);
however this process will be resource intensive and is likely
to require additional resources to enhance the CASES
system, to prepare, collect, process and report data and to
train staff to enable these matters to be achieved.

Efficiency of the Office of the Director of Public Prosecutions 11
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Item | Recommendation ODPP Response

No.

5. use service costing information to improve Agreed. This will be done.
its service delivery, efficiency and resource
allocation. In so doing ODPP should use
service costing information to:

*inform its planning, decision-making and

cost management

* benchmark costs between different groups Agreed. Internal benchmarking will be pursued and efforts
in the organisation and other agencies will continue towards benchmarking with other agencies.
(page 62)

6. ensure staff keep CASES up to date so Agreed. Present processes will be reviewed and made
managers can use CASES for effective consistent across the Office. Formal reporting will be
monitoring, reporting and decision making. introduced.

Eﬁsfssi :‘?rou;grberg%iﬁgz e?nassotggisn%DPP Agreed; but additional resources will be required to
shzuld' yJjorp ’ 3 enhance CASES and to collect and process data and train
’ staff to enable this to be done.
* develop a regular, consistent and Agreed. The existing processes will be enhanced.
systematic approach to the review of
solicitors practices by Managing Lawyers
* review case specific templates that are Agreed; subject to the observations above.
available on Integrated Document - . .
. Additionally, on 5 February 2008 it was determined that an
xggagsgvtegé ?a/ :Ze::c’zn?z[)g;,erl,’:t{ cszn:ttengP officer would transfer from the CCA Unit to IM&T for 6
3 y months commencing 1 March 2008 to undertake this
(CASES) and relocate all relevant pro forma .
particular task.
to CASES.
The maintenance of templates on CASES is a reasonably
complex process and will require ongoing support after the
initial set-up period of 6 months.

7. improve its management of workload and Agreed.
workflow including Crown Prosecutors’
workload and efficiency. In so doing ODPP
should:

* ensure that the systems for performance Agreed. Performance management will be reviewed
management in the Solicitor’s Office are following finalisation of the current round of wage
implemented consistently negotiations between DP&C and the PSA.
* systematically analyse the workload and Agreed. This is being done to an extent and more effective
efficiency of Crown Prosecutors processes will be implemented; but additional resources
would have to be provided to enable this to be done.

* consider asking the Attorney General to Agreed. The Director made a request of this character by
amend the Crown Prosecutors Act 1986 to letter to the then Attorney General dated 14 August 2006,
give the Director of Public Prosecutions followed up in communications with the present Attorney
power to suspend and dismiss Crown General during 2007. No action appears to have been taken
Prosecutors for serious neglect of duty. This | at that level.
would be subject to appropriate controls to
ensure that the process is fair, transparent
and affords natural justice (page 71)

12 Efficiency of the Office of the Director of Public Prosecutions
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Item | Recommendation ODPP Response
No.
8. once the ODPP has better information on the

costs of prosecutions, use this to:

* improve its management arrangements

* inform a detailed, independent study into
the feasibility of creating a number of
smaller Crown Prosecutors chambers in
Sydney and ‘pairing’ these with groups of
solicitors (page 75)

Agreed.

Additional resources would need to be provided to fund
such a feasibility study.

In any event, such an arrangement would clearly be
inefficient in the context of present listing arrangements in
the District Court at Sydney and completely impracticable
with the present accommodation limitations in the Sydney
office.

If the ODPP moves to new, consolidated accommodation as
proposed in its recent submission to the Attorney General
and Treasury, the creation of a number of Crown
Prosecutors’ chambers in Sydney would be feasible; but
District Court listing arrangements would still make it
inefficient to “pair” them with groups of solicitors.

Any arrangements of this kind would also need to be in
conformity with the rules of the NSW Bar Association.

In the meantime, it is already the case that in relation to
particular kinds of work (eg homicide, child sexual assault,
fraud) there is a form of “pairing” in the sense that
particular solicitors and particular Crown Prosecutors
(wherever physically located) are identified as the most
suitable recipients of such matters and habitually work
together.

document the rationale for the relative
number of prosecutors and levels of
experience required, and examine the risks
and potential benefits of reducing the
number of Crown Prosecutors and using the
funds to create additional Trial Advocate,
Senior Trial Advocate or Associate Crown
Prosecutor positions (page 79)

A study can be undertaken of Crown representation and of
the matching of the difficulty and complexity of trials with
the categories of representation at Crown Prosecutor and
Trial Advocate levels. Such a survey of the number and type
of matters prosecuted at trial would require up to two
years of data to support any meaningful analysis and
recommendations for the future “mix” of prosecutors.
Additional resources would be required to implement this.

For some years there has been an insufficient number of
Crown Prosecutors to service the matters requiring
professional skills at that level and private briefing has
been required to supplement their numbers.

There are already documented criteria for the assighment
of matters to Trial Advocates. The risks and benefits of
adopting the suggested course are already well known to
practising legal professionals. There would be adverse
implications for the community in reducing the skill level of
the people’s representatives in serious criminal
prosecutions, even though in financial terms it may be more
“efficient” (ie cheaper).

The addition of a grade of prosecutor between Trial
Advocate and Crown Prosecutor is agreed in principle and a
Position Description is being prepared and evaluated. The
study referred to above would assist in determining the
number of such positions to be created and their desirable
status (ie under the Crown Prosecutors Act or the Public
Sector Employment and Management Act).
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Item | Recommendation ODPP Response

No.

10. work towards adopting a ‘cradle to grave’ These are two separate issues.
approach' to case management anq . A ‘cradle to grave’ approach, while desirable for a number
systematically set about standardising f d already sought to be achieved wherever
practices across the Solicitor’s Office. Of reasons and atready soug . ..

possible in appropriate cases, would require additional
In so doing ODPP should: resources to enable it to be implemented more widely. It is
practically unachievable and indeed would be inefficient
across the board.
Practices across the Solicitor’s Office are already standard,
subject only to minor variations caused by local conditions
at regional offices.
* brief workflow analysts to undertake a Additional resources would be required to fund any such
detailed study to determine the pros and study.
cons of moving from the current ‘division of
labour’ approach toward greater continuity
* examine opportunities to identify and Agreed. Common practices are already in effect with only
implement common practices between minor differences to take account of local conditions.
offices and groups within the Solicitor’s Regular reviews of Groups and regional offices will place a
Office (page 81) greater emphasis on identifying best practice and the
development of a mechanism for evaluation for Office-wide
implementation.

11. adopt a more systematic approach to Agreed. To an extent, this is already done - but a greater
capturing and quantifying the impact of the extent of measurement and costing will be implemented.
practices of other agencies on its efficiency,
and use the resulting information to support
efforts to maximise the efficiency of the
justice system. In so doing ODPP should:

* develop more systematic approaches to Agreed. These measures will be implemented as resources

capturing and quantifying the impact on its permit and technical limitations can be overcome.

operations of court listing practices and the

quality of police briefs

* use this information to support its efforts Agreed.

to reduce the impact of these on its

efficiency

* report the impacts to the Attorney The public reporting (eg in the Annual Report) of criticism

General, Treasury and in its Annual Report. of or deficiencies in the work of other agencies in the
criminal justice system requires further consideration.

12. introduce a position of Executive Director This recommendation is not agreed. The ODPP considers
with similar or greater status to the existing | that the creation of such a position is not necessary and
Deputy Directors, reporting directly to the that any benefits to be gained from such a position can be
Director of Public Prosecutions (page 90) achieved by further developing the roles and functions of

existing structures and positions in the ODPP. Appropriate
ODPP officers already ensure wise spending, address on an
ongoing basis management and accountability systems and
liaise very effectively with Treasury and many other
agencies (as reported in the Annual Report).
Alternatively, this recommendation is opposed in this form.
While it might be beneficial to have a specialist officer
appointed to coordinate the additional describing,
counting, measuring, analysing, recording and reporting
required in implementing other recommendations in the
Report, the ODPP does not accept that there is a need for it
to be at the level suggested. Giving to such a position
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Item
No.

Recommendation

ODPP Response

status similar to or greater than that of a Deputy Director
would adversely impact on the hierarchy of management,
responsibility and reporting in the Office and its
relationships with other agencies. Additionally, the creation
of such a position would require additional resources and
support staff and the arrangements to be made to enable it
to function would also require additional funding.

The description ‘Director’ should not be included in the
title of any such additional officer, whatever level it
occupies, because of the potential for confusion of function
and responsibility. There is only one Director. When s/he is
absent an Acting Director is appointed from the Deputy
Directors and it would be anomalous to have an Acting
Director equal to or lower in status than an Executive
Director.

The ODPP suggests that the purposes behind this
recommendation could be achieved by considering other
options, such as enhancing the role of the Service
Improvement Unit. (See further comments below.)

13.

review other positions to rationalise
management responsibilities within the new
position of Executive Director (page 90)

This is unnecessary.

14.

provide better information on costs and
services to the Board so it can more
effectively monitor efficiency and make
realistic and practical improvement
recommendations (page 90)

Agreed. Although no deficiency in the supply of information
to the Board has been demonstrated, improved and
increased presentation of information to all governance
bodies is desirable.

15.

appoint an independent Chair to the Audit
and Risk Management Committee (page 90)

Agreed. Proposals for the restructure of the Committee are
under discussion with the Attorney General.

16.

conduct regular surveys of staff satisfaction
and implement a systematic process to
address staff concerns and improve morale
(page 90)

Agreed. The methodology for this previously adopted by
the ODPP will be reviewed.
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In summary, it can be seen that, apart from the matters of additional resources being required
to implement some recommendations and some technical difficulties being overcome, issue is
taken only with recommendations 8 (dot point 2), 9 (in part), 10 (dot point 1) and 12 (and 13),
for the reasons briefly described above and further commented upon below in some cases. Much
of what is recommended is already under way and almost all of the rest will be implemented -
and all will certainly be addressed - as time, resources and expertise permit. Many
recommendations require significant application that is beyond the workload capacity of existing
staff and they cannot be implemented unless adequate additional resources are provided.

It is to be noted that in the Report:

. There are no adverse findings about the ODPP’s capacity to operate within Treasury
requirements over the past ten years.

. It is acknowledged that the ODPP operates in an environment where its areas of
responsibility and the complexity of criminal prosecutions have grown substantially due to
changes in the law and government expectations (page 33, first paragraph).

. It is recognised that the workload and operations of the ODPP are significantly influenced
by the actions and decisions of other participants in the criminal justice system (pages 34
and 81).

Notwithstanding all of that, it is appropriate to address aspects of the background to the
Performance Audit to put the Report in context and to introduce further comment upon some of
the matters contained in the body of the Report.
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Background to the Performance Audit

On 23 April 2007 the Office of the Director of Public Prosecutions (“ODPP”) provided to the
Attorney General (the responsible Minister) for his consideration, documentation including a draft
Efficiency Improvement Plan prepared in response to Government demands to reduce the Office’s
expenditure and budget and in recognition of the difficulties that would create for its effective
operation. It was required that the ODPP reduce its expenditure in 2007-08 by $1.3 M and by
further amounts in subsequent years.

In a letter dated 30 May 2007 to the Attorney General, the Treasurer referred to this
documentation as raising “serious questions as to the financial management within the Office of
the Director of Public Prosecutions”. He stated that, “[a]s such”, he proposed to ask the Auditor-
General “to undertake an audit of the efficiency and effectiveness of financial resources at the
Office of the Director of Public Prosecutions”.

In an undated letter to the Auditor-General sent on 4 June 2007 the Treasurer requested him to
“review... the structure including corporate services, accountability, and the internal controls of
the Office of the Director of Public Prosecutions”. He asked him to consider:

“the financial management and budgetary control systems, procedures and practices;

- the effectiveness of the workload management agreement with the PSA in achieving
efficient service delivery;

- the internal KPIs used to assess the performance of Crown Prosecutors and solicitors,
and to allocate these legal resources to cases;

- benchmark performance of Crown Prosecutors and solicitors with their internal peers,
other jurisdictions and the private sector;

- the impact of court listing practices on the efficiency of the Office, identifying
unproductive work or work that could be scheduled in a more efficient manner if listing
practices were changed;

- opportunities to out source prosecution and other legal services to other justice
agencies and the private sector;

- progress made in implementing the Criminal Case Processing Reform, efficiencies
achieved to date and the potential for future efficiencies; and

- such other matters relevant to the efficient and effective use of financial resources.”

The Auditor-General developed an Audit Plan dated 17 August 2007 in response to this request. It
was headed “Efficiency of the Office of the Director of Public Prosecutions” and was expressed to
be focused on the efficiency of the Office and not its effectiveness. Two lines of inquiry were
identified:

- Can the Office of the Director of Public Prosecutions show how efficient it is?

- Can the Office of the Director of Public Prosecutions show it has adopted good
management practices?

In taking those directions (referred to in Appendix 1 to the Report) the Performance Audit passed
over many of the issues raised expressly by the Treasurer and the lines of inquiry to which they
might have led. No criticism is made of that, the Auditor-General exercising independent
statutory powers and, as noted in Appendix 1, having developed his own lines of inquiry into the
efficiency of the Office following consultation with the ODPP and other key stakeholders.
However, the lines of inquiry followed by the audit and the findings and recommendations of the
Report need to be considered in the context of the Treasurer’s concerns and the wide ambit and
nature of the information provided by the ODPP to the auditors.
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It is important to recognise the narrow focus of the performance audit carried out and therefore
also of the recommendations that ensued - looking only at the efficiency of the ODPP. As noted in
Appendix 1, the audit did not examine the effectiveness of the ODPP (although that has been
conceded), the efficiency of the justice system, the adequacy of the ODPP’s budget, police
prosecutions or the merits of Government policy objectives.

The inquiry, as the Report demonstrates, has been into describing, counting, measuring,
analysing, recording and reporting by the Office. The effectiveness of the Office, without
detailed examination, is clearly and specifically endorsed. It should be noted that effectiveness
of the standard reported (page 26) cannot be achieved or sustained by inefficiency.

One way of measuring such efficiency in practice and independently (and apparently not
specifically addressed by the audit) may be to consider material that demonstrates that
collectively the Supreme Court of NSW and the District Court of NSW in their criminal
jurisdictions, together with the NSW Court of Criminal Appeal, are the most efficient in Australia
(see, for example, Productivity Commission Report on Government Services for 2008: Chapter 7).
Those results would not be achievable unless the ODPP, the principal party to litigation in each of
those jurisdictions, were effective and (arguably) efficient in the conduct of its professional
functions.

The effectiveness and high standing of the ODPP have only been achieved and can only be
sustained by close attention to the maintenance of the highest professional standards reasonably
achievable in the conduct of a prosecution agency. The Report draws a distinction between
professional performance of the ODPP’s core functions (effectiveness) and its efficiency: to the
extent that it is able to describe, count, measure, analyse, record and report what it does -
matters to which, it is conceded, busy legal professionals without adequate administrative
support may sometimes pay insufficient attention.

In the Judicial Officers’ Bulletin, Volume 13 Number 2 of March 2001, Chief Justice Spigelman AC
wrote in an article entitled “Economic Rationalism and the Law”:

“Our system of justice is not the most efficient mode of dispute resolution. Nor is
democracy the most efficient mode of government. We have deliberately chosen
inefficient ways of decision-making in the law in order to protect rights and freedoms.
We have deliberately chosen inefficient ways of governmental decision-making in order
to ensure that the governments act with the consent of the governed.”

There is a regrettable but probably necessary tension between the priorities of those who
perform professional tasks and those who manage them. Chief Justice Spigelman AC, referring to
past statements he had made, referred to this in a speech to the Annual Conference of the
Australian Institute of Judicial Administration entitled “Measuring Court Performance” on
16 September 2006. His Honour said, inter alia:

“My central proposition was really quite a simple one, not everything that counts can be
counted. Some matters can only be judged - that is to say they can only be assessed in a
qualitative way. Most significantly there are major differences between one area of
government activity and another in the importance of those matters that are capable of
being measured. In some spheres of government decision making the things that can be
measured are the important things. In other spheres the things that are important are
simply not measurable. The law is at the latter end of the spectrum.”
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In the Judicial Officers’ Bulletin, Volume 13 Number 7 of August 2001 (published by the NSW
Judicial Commission), Chief Justice Gleeson AC in an article entitled “Valuing Courts” addressed
the same theme with appropriate variations.

“The current emphasis on court management is natural and appropriate. The operations
of courts involve the expenditure of scarce public resources, and governments are
entitled to reasonable assurance that those resources are being applied efficiently and
effectively, and are dealt with in a manner that responds to the demands of
accountability... Even so, it would be unfortunate if the requirements of management
were to take on an exaggerated importance compared to our primary goals... Managers
sometimes tend to set standards, including standards of performance, and standards of
remuneration, solely by reference to managerial functions and goals. This is reflected in
the work of some consultants, who tend to rate, and reward, people according to their
managerial responsibilities. A person who administers a large organization is regarded
as much more important than a lone decision-maker who has no budget and a small
staff, regardless of the skill and responsibility involved in the decision-making.
Managers are uncomfortable with activities that cannot be counted. They like judges
and magistrates to be sitting in courts; not working in their chambers or, even worse, at
home. They know how to measure the use that judicial officers make of their seats, but
not of their heads.

We are not entitled to complain about people trying to introduce better standards of
court management. But we are entitled to insist that people who assess the value of
courts do so according to the standards which govern the administration of justice;
which are not the same as the standards that apply to the administration of an army,
hospital or factory. Managers have a lot to teach us about how to be more effective in
the application of the resources we are given. We have a lot to teach them about the
demands of justice and the due process of law. The public will benefit if we learn from
each other.”

Similar comments could be made about the operations of a prosecution agency.

In the meantime it should be recorded that the financial issues confronting the ODPP and raised
early in 2007, indirectly leading to the Performance Audit, remain unresolved. In most regional
offices the workload has increased substantially. Staff across the Office are working nights and
weekends and carrying caseloads above the agreed 25. Recreation and flex leave are not being
taken, despite managerial urging. If a staff member is absent for any reason, there is no
possibility of relief. Stress-related problems are increasing.

The Sydney Morning Herald editorialised about the state of affairs in NSW on 21 February 2008:

“Capable bureaucrats do their best in an atmosphere where cost-cutting and bean-
counting are the key measures of performance. The rest just keep their heads down.”
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Comments on Some Sections of the Narrative of the Report

EXECUTIVE SUMMARY

*

page 2, 6" paragraph: “Over the last decade or so, large private sector law firms have
improved their profitability significantly by looking at issues in new ways and finding
practical solutions. Although the public sector looks to improve efficiency rather than
profit, we see scope for applying the same mindset. Efficiency means best use of
resources, keeping in view the objects of the organisation.”

Comparisons between the ODPP and large private legal firms may not be helpful because of
the significant differences that exist between them. The ODPP’s public sector staff are
employed under the Public Sector Employment and Management Act, the provisions of the
Crown Employees (Public Service Conditions of Employment) Reviewed Award 2006 and, as
mentioned elsewhere, the terms of the Workplace Management Agreement of 2004. Crown
Prosecutors are employed under the Crown Prosecutors Act. In other words, the industrial
environment in which work is undertaken contrasts sharply and in many respects to that of
the private sector.

At the suggestion of the auditors, the ODPP Management Committee met with a consultant
who has worked with both private and public sector organisations and after discussion with
him the ODPP is satisfied that the initiatives adopted in such large private sector law firms
have no application to the ODPP. For example and by way of contrast, the ODPP is given a
pre-determined, tightly controlled budget and has no scope for divesting itself of
unprofitable work. Moreover, its staff “leverage” rate already far exceeds private firm
levels.

At page 89 (Exhibit 18) and elsewhere in the Report inaccurate and/or incomplete
statements are made about the situation in large private legal firms. Even a superficial
analysis of the large firms in Sydney reveals that it is not the case that they have CEOs who
are not lawyers and partners. Only some have non-lawyer and non-partner members of
governance boards and they are usually described as Chief Financial Officer or Chief
Operating Officer. They are usually outnumbered by the lawyer/partners by about 5:1 and
do not have the powers and authority described in the Report. It should also be noted that
there is a wide gulf between equity partners and employees of large firms and this impacts
significantly on the exercise of authority within the firms, resource allocation and the
development of business plans.

page 5, final paragraph: “Our investigations suggest that there is still considerable
dissatisfaction among staff in many sections of the ODPP.”

No particulars of the investigations, the nature of the dissatisfaction, to what it is directed
(whether officers, structures, practices, workloads, management, procedures or outside
agencies), its extent or the sections or individuals of the ODPP concerned, have been
provided in the Report or to the ODPP, so no detailed comment can be made; but this
“suggestion” is disputed. The question of staff dissatisfaction was not raised in discussions
between the auditors and the Director, Deputy Directors, Solicitor, Deputy Solicitors or the
Senior Crown Prosecutor.

The Executive summary (page 2, 9" paragraph) concludes that the ODPP has not been able
to “provide sufficient evidence for us to reach a conclusion on its efficiency”.

This statement may be read in several ways. On the one hand it may mean that the ODPP
has not been able to discharge an onus of some kind to show that it is efficient (but that it
may still be so). On the other hand, the auditors clearly cannot conclude and have not
concluded that the ODPP is inefficient. The statement should therefore be taken at face
value - no conclusion can be reached or reported.
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BACKGROUND

* page 29: The organisational chart at this page may possibly mislead in that form.
A complete chart is attached at the end of this submission.

* page 33: There is no mention in changes to the ODPP’s operating environment of the
Workload Management Agreement made in 2004. Subject to some variation for particular
circumstances, solicitors are allocated a maximum of 25 (weighted) active matters at a
time and that is a significant limitation on the workload (and caseload) able to be carried
at any one time. The ODPP still discharges its obligations, but in so doing some staff accrue
excessive flex leave and do not take recreation leave. That situation cannot continue.

CAN THE ODPP DEMONSTRATE IT IS EFFICIENT?

* page 46: Under “Results Logic” it is stated that “Understanding this link [ie between
services and results] is fundamental to effective service delivery, resource allocation and
reporting”.

The ODPP agrees that it is fundamental to the reporting of effective service delivery and
resource allocation; but it is not fundamental to effective service delivery or resource
allocation.

CAN THE ODPP SHOW ITS INFORMATION SYSTEMS SUPPORT EFFICIENT MANAGEMENT?
No further comment is made on this section.

CAN THE ODPP SHOW ITS MANAGEMENT ARRANGEMENTS AND WORK PRACTICES SUPPORT
EFFICIENT MANAGEMENT?

*

General Comment

The ODPP has introduced in recent times a number of systems and practices that support
efficient management. These include:

- monthly Personnel Management Reports providing information to ensure compliance
with policies and legislation, as well as providing a basis for effective workforce
planning;

- online task management system providing the facility for staff to lodge service requests
electronically, for services associated with IM&T and accommodation or security
matters;

- a web-based SUN Financial System, providing real-time access by all cost centres to
financial and budgetary information necessary for decision making;

- the Integrated Document Management System (IDMS) for the creation, tracking,
archiving and storage of and access to all ‘documents’ across the entire organization;

- computerised Flex Leave System, eliminating the need for maintaining paper records
and for supervisors to manually calculate time records;

- establishment of a Joint Working Party with the Legal Aid Commission to pursue
efficiencies in meeting the needs of the two agencies, including opportunities for
shared data.

In addition, the Information Management and Technology (IM&T) Branch in 2006 achieved
certification for its operations and services in compliance with the requirements of 15027001
information security standard - the first agency within the NSW criminal justice system to achieve
this standard.
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page 70 (Crown Prosecutor management): The Report suggests that the Deputy Senior
Crown Prosecutor (Country) on a daily basis receives advice from the Crown Prosecutors
and Trial Advocates about what they are doing at each court to allow the DSCP (Country)
to make “necessary emergency alterations to the Crown Prosecutor roster”.

The Report states that the auditors “are not aware of a similar procedure to inform the
Professional Assistant to the Deputy Senior Crown Prosecutor of daily changes to the status
of the roster of Crown Prosecutors in Sydney.” The situation in Sydney is that the
Professional Assistant to the Senior Crown Prosecutor (a very senior and experienced
solicitor) is proactive in ascertaining the status of all matters in the trial list, either
running as trials or coming on for trial, as well as the chamber work being performed by
Crown Prosecutors. Such information is constantly updated and is obtained from various
sources.

e The Crown Prosecutors and/or Trial Advocates briefed.

e Each day the Crown Support Administrative Officers ascertain from the Crown
Prosecutors on their floors what matters they are preparing for the following day,
whether their trials are continuing and/or whether they have any other court
commitments. That information is placed into a list and emailed to the Professional
Assistant.

e  From daily Court Lists.
e  From the District Court Registry.
e  From the Solicitor’s Office.

The Professional Assistant needs to be constantly up to date with the commitments of the
Crown Prosecutors in Sydney in order to brief matters either for trial or advice and/or to
re-brief matters on short notice and/or to respond to any “necessary emergency” that may
arise.

The Professional Assistant is also required to be abreast of the Crown Prosecutors’
commitments in Sydney in order to respond to inquiries from the Registry and/or Senior
Crown Prosecutor, the Director and his Deputy Directors.

The Professional Assistant is constantly aware of what trials are running, what the
estimated lengths are, whether there is any possibility of pleas, whether trials have been
separated, whether trials have aborted (and if they are going to run again straight away or
will be adjourned), whether matters have been put over to start later in the week or the
next week (and the reason why that may be), whether matters are going to be
discontinued, whether matters have been stayed and so on.

Re-briefing of matters

With regard to the issue of re-briefing of matters (pages 74-75 of the Report): the reasons
for the re-briefing of matters are always such that no alternative exists but to re-brief to
another Crown Prosecutor. Should the pool of Crown Prosecutors be reduced, the number
of matters needing to be re-briefed will increase, rather than decrease.

The Report seems to contemplate that the Crown Prosecutors in Sydney are engaged upon
only one matter at a time. At times of difficult and complex trials or appeals that may be
the case; but many Crown Prosecutors are working on more than one matter. They may be
appearing in one trial but dealing also with other matters which they have to prepare for
trial, matters on which they are advising and other professional tasks.

page 72: Exhibit 13: In Queensland the “Crown Prosecutors” are not equivalent to Crown
Prosecutors in NSW. Further, the Brisbane office is significantly smaller than the NSW head
office in Sydney.
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Similar comments apply to South Australia.

In Western Australia the reported developments were only made possible by a huge
increase in the Office’s budget.

The desirability of “front-end loading” has been foremost in the priorities of the ODPP
since its creation. The Standing Committee of Attorneys General accepted the “Best
Practice Model” for the conduct of prosecutions, settled by an inter-jurisdictional
committee about a decade ago and the ODPP has sought to continue to implement its
recommendations. An example of present attempts to have matters effectively addressed
earlier is the Criminal Case Conferencing initiative.

“Cradle to grave case management” would not effectively (or efficiently) extend to Court
of Criminal Appeal or High Court matters and could not be employed elsewhere on any
broad scale without some increase in the ODPP’s budget. In a limited form it occurs
already in appropriate cases and every effort is made to carry it out. With a different mix
of levels of Lawyers (at some additional cost) it could be expanded.

* page 78: middle of the page: It is stated: “ODPP has not demonstrated how it assesses
compliance with these guidelines, or whether they are reviewed.”

The ODPP disagrees. As the auditors were informed, the Senior Crown Prosecutor and his
Professional Assistant regularly review the allocation of trials between Crown Prosecutors
and Trial Advocates in the city. From time to time they reverse a decision which has been
taken in the PTU. A similar process is carried out, as required, by the Deputy Senior Crown
Prosecutor (Country) and the Deputy Senior Crown Prosecutor (Sydney West). It is
therefore incorrect to say that there is no ongoing review of compliance in this area.

* page 87, final paragraph in 4.5: The ODPP strongly endorses the observation that “there
does appear to be a strong argument for a review, similar to that recommended by
COCOG in 1998, of the overall efficiency of the justice system.”

page 90: The ODPP (as noted above) does not support the appointment of an Executive
Director (or similar position). The further observations are made that:

- itis not necessary or appropriate to have such a position;

- it has not been demonstrated that there is any deficiency in the management of the
ODPP - such criticism as is made is directed towards matters culminating in reporting
operational data by the ODPP;

- there would need to be a large increase in resources to establish, support and maintain
such a position;

- moves of this kind have been tried elsewhere in different systems and circumstances
that have not been fully or properly described in the Report and it has been found that
they have not added value to the operations of the agency (except where an agency
operates on a very much larger scale, such as the Crown Prosecution Service of England
and Wales); and

- the ODPP (as noted above) is suggesting and is examining other options to achieve the
required objectives and purposes.

It should also be noted that if such a position already existed in the ODPP, consistently
with the Government’s policy on the Reduction of Non-Frontline Positions, it would be the
first (and possibly the only) position to be removed under that policy. That could certainly
be done without affecting key frontline essential services provided by the ODPP.
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Background

The ODPP
conducts matters
involving offences
under NSW laws in
all criminal courts

NSW ODPP is
largest
prosecution
service in
Australia, and well
regarded amongst
the legal
profession

1.1 What is the role of the ODPP?

The Office of the Director of Public Prosecutions (ODPP) was established by
the Director of Public Prosecutions Act 1986 (the Act) and commenced
operation on 13 July 1987. Establishing an independent Director of Public
Prosecutions was consistent with national and international trends.

The creation of a Director of Public Prosecutions changed the
administration of criminal justice in New South Wales. Day to day control
of criminal prosecutions for New South Wales offences passed from the
Attorney General to the Director of Public Prosecutions (the Director). As
a result of the Act there now exists a separate and independent
prosecution service.

The ODPP conducts matters involving offences under the laws of New South
Wales in all criminal courts in the State and in the High Court. In brief,
the ODPP conducts/acts in the following criminal matters:

= trials for indictable offences in the District Court and the Supreme
Court

= committal proceedings for indictable offences in the Local Court

= summary hearings in the Local Court in relation to a limited class of
matters; for example matters in which a NSW Police officer is a
defendant or in which a defendant has been charged with a sexual
assault offence against a child

= appeals in the High Court, Supreme Court, Court of Appeal, Court of
Criminal Appeal, and in the District Court in relation to summary
matters.

From its inception the ODPP has been the largest prosecution service in
Australia.

The ODPP is a highly-regarded player in national and international
prosecution circles, often approached for advice and assistance by
prosecution services elsewhere. The present Director was President of the
International Association of Prosecutors from 1999 to 2005.

The Director is responsible to the Attorney General for the due exercise of
his functions. But he has independence in respect to the preparation,
institution and conduct of any proceedings.

The ODPP generally prosecutes the more serious offences in the District
and Supreme Courts. These are mainly in the areas of drugs, assault,
sexual assault (both child and adult), armed robbery, theft, fraud,
dangerous driving, manslaughter and murder.

The ODPP does not have investigative functions or capacities, but does
advise the NSW Police and other investigative agencies (eg Independent
Commission Against Corruption, Police Integrity Commission) on evidence
in relation to specific investigations.

The ODPP also provides advice and comment to criminal justice reform
agencies (eg the Criminal Law Review Division and the Legislation and
Policy Division of the Attorney General’s Department) and is represented
on many interagency forums.
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Principal role of
prosecutors is to
assist the court to
arrive at the
truth, without
fear or favour

From the ODPP’s establishment, prosecutors have had the independence to
make prosecutorial decisions without fear or favour, which is a cornerstone
of our justice system. Their role is a ‘minister of justice’ rather than to
win-at-all costs. This means that the prosecutor’s principal role is to assist
the court to arrive at the truth and to do justice to the community and the
accused according to law and the dictates of fairness.

The ODPP prosecutors represent the community and not any individual or
sectional interest. A prosecutor acts independently, yet in the general
public interest at the trial of an accused person.

Most trials are conducted by Crown Prosecutors who are barristers. A small
number of solicitors in the ODPP called Trial Advocates also conduct trials
in the District Court.

Solicitors generally instruct Crown Prosecutors in trials. Solicitors also
conduct advocacy in the Local Court and the District Court. Advocacy in
the Local Court includes committal hearings, summary hearings (to a lesser
extent) and mentions/callovers. Advocacy in the District Court includes
all-grounds appeals, severity appeals, and sentences.

The approximately 90 Crown Prosecutors are statutory officers, appointed
by the Governor and responsible to the Director for the due exercise of
their functions under the Crown Prosecutors Act 1986.

The independence of the Crown Prosecutors as Counsel is guaranteed by
the Crown Prosecutors Act 1986 which states in section 5(1) that:

“The functions of a Crown Prosecutor are:

to conduct, and appear as Counsel in, proceedings on behalf of
the Director; ... and

to carry out such other functions of Counsel as the Attorney
General or Director approves.”

While the Director can issue guidelines to the Crown Prosecutors with
respect to the prosecution of offences, the Director may not issue
guidelines in relation to particular cases. The Crown Prosecutor is
therefore in most respects an independent counsel with only one client,
namely the Director of Public Prosecutions.

The ODPP advised us that Crown Prosecutors, Deputy Directors and the
Director in NSW are practicing barristers. They hold practicing certificates
issued by the NSW Bar Association and are subject to the Legal Profession
Act 2004 and the NSW Barristers’ Rules.

While they are not required to be barristers, the ODPP tells us they
uniformly have elected to be. This has been the situation since the
establishment of the office of Crown Prosecutor in the 19" Century. The
ODPP says the primary reason is that almost all of the opponents against
whom Crown Prosecutors appear in the higher courts are barristers, and to
have the Crown represented by a non-barrister would place it at a
disadvantage in court, particularly in front of juries.
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Structure and
workflow similar
to 20 years ago

The Solicitor for Public Prosecutions is the most senior solicitor position in
the ODPP. This position holder is also responsible to the Director for the
due exercise of his/her functions, and acts as solicitor for the Director in
providing advocacy and preparing cases in which advocacy skills are
provided by Crown Prosecutors.

The positions of Director, Deputy Directors and the Solicitor for Public
Prosecutions are also statutory offices. Solicitors and other staff are
employed under the Public Sector Employment and Management Act 2002.

Statutory officers appointed before 1 November 2007 were appointed for
life. However the Crown Law Officers Legislation Amendment (Abolition of
Life Tenure) Act 2007 assented on 1 November 2007 changes this situation
for future appointments. Future Directors of Public Prosecutions will be
appointed for a fixed, non-renewable term of ten years. Future Deputy
Directors, Solicitors for Public Prosecutions and Crown Prosecutors will be
appointed for fixed, renewable terms of seven years. Retirement ages of
72 for the Director and 65 for the others have been set.

1.2 How does the ODPP carry out its work?

The ODPP’s structure and workflow arrangements are similar today to
when it started 20 years ago, although the ODPP has more than doubled in
staff numbers.

As at September 2007 the ODPP had 628.5 staff (estimated full time staff).

The ODPP is structured across four units or sections.

= the Solicitor's Office, headed by the Solicitor for Public Prosecutions,
had 468.6 staff

= the Crown Prosecutors, under the Senior Crown Prosecutor, had 99.1
staff (including administrative support)

= the Director's Chambers (which includes two Deputy Directors and the
Service Improvement Unit) had 18.2 staff

= Corporate Services (led by the General Manager, Corporate Services)
had 42.6 staff.

Each unit reports to the Director of Public Prosecutions.
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Exhibit 1: Organisational structure of the Office of the Director of Public Prosecutions

(simplified)
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Source: ODPP Annual Report 2006-2007 and Audit Office Research
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More than
doubled in size

The ODPP has grown considerably since its commencement in 1987, when
it had 46 Crown Prosecutors and 227 other staff.

From its establishment, the ODPP has had a regionalised structure to serve
criminal courts sitting in city, regional and country areas.

The ODPP has a Head Office located in three buildings in the Sydney CBD.
The Director, the two Deputy Directors, and their legal and administrative
support staff are based in the Head Office, as are all members of the
Corporate Services Division. About 200 solicitors and support staff and
about 70 Crown Prosecutors and Trial Advocates are also located at Head
Office.

In addition to its Sydney office the ODPP has regional branch offices at
Parramatta, Penrith, Campbelltown (collectively called ‘Sydney West’),
and at Lismore, Newcastle, Gosford, Wagga Wagga, Dubbo, Bathurst and
Wollongong. Each of the ODPP offices has Crown Prosecutors, solicitors
and administrative support staff.

Each office conducts prosecutions in the Local, District and Supreme
Courts. Solicitors and Crown Prosecutors located in the regional branches
routinely conduct prosecutions in circuit courts within their region. On
some occasions solicitors and Crown Prosecutors from Head Office also
conduct prosecutions in circuit courts in outlying regions.

One or more Witness Assistance Officers (generally social workers or
psychologists) are located in each office. The Witness Assistance Service
provides support, referral to other support services, assistance and
information to civilian prosecution witnesses.

Typically defended cases follow the process set out in exhibit 2.
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Exhibit 2: Outline of a typical defended case

Police charge accused with indictable offence
Accused appears before the Local Court and does not plead guilty
Police refer the matter to the ODPP and provide a brief

The matter is allocated to a solicitor from the ODPP to prosecute at the
Local Court committal hearing

The solicitor reviews whether there is sufficient evidence to support a prosecution
and the appropriateness of the charges (possibly substituting summary charges)

The Local Court committal hearing is held: accused committed for trial to the
District or Supreme Court

The solicitor prepares an indictment, case summary and list of witnesses for trial,
then arranges for a Notice of Readiness to be filed with the Court

The matter is allocated to an instructing solicitor

Arraignment before a judge to ascertain whether a plea of guilty is to be entered by
the accused or if matter is to proceed to trial

The trial date is set at a call-over
The witnesses are subpoenaed. Crown Prosecutor is briefed
Crown Prosecutor appears at the trial, instructed by a solicitor
Following a conviction, a solicitor (and sometimes a Crown Prosecutor) will appear at
the subsequent sentencing of the accused if this does not occur immediately upon

the conviction

If an appeal is lodged against the conviction and/or sentence, a solicitor will brief
and then instruct a Crown Prosecutor before the Court of Criminal Appeal

Some matters may be appealed to the High Court

Note: Not all matters proceed to trial:
= the accused may be discharged in the Local Court

= the accused may, depending on the seriousness of the charge/s, be dealt with summarily in
the Local Court

= the accused may plead guilty in the Local Court to the indictable charge/s and, again,
depending on their seriousness, be committed for sentence to the District or Supreme Court

= after committal for trial the accused may enter a plea of guilty (at arraignment or at any
time up to and including the trial) or

= the Director can, at any stage, discontinue proceedings.
Source: ODPP Annual Report 2006-2007 and Audit Office Research
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Sydney
prosecutions

Regional
prosecutions

In the Sydney Head Office, Crown Prosecutors are located in chambers
separate from other legal staff. The chambers are spread across three
floors in two buildings (although the buildings are side-by-side).

The Senior Crown Prosecutor and his Professional Assistant allocate trials
to Crown Prosecutors and Trial Advocates.

Each case listed for trial is assessed by the Professional Assistant and when
necessary, by the Senior Crown Prosecutor, on its merits as to length,
complexity, type, involvement of victims etc. Supreme Court matters are
allocated first, followed by special interest matters, such as those with
high public interest, and long trials (more than 15 days) in the District
Court. Then the week by week District Court trials (or short matters) are
allocated. These are also prioritised, with child sexual assault matters
being allocated first, followed by adult sexual assaults. If no Crown
Prosecutor or Trial Advocate is available for a short matter, a private
barrister may be briefed to conduct the prosecution.

Crown Prosecutors and Trial Advocates require time to prepare for the
trials. This varies according to the complexity of the matters. For example
a trial listed for six weeks could require three weeks to prepare. Crown
Prosecutors and Trial Advocates generally only have one case at a time in
Sydney.

Crown Prosecutors are from time to time allocated to certain types of
work (eg appeals, Pre Trial Unit screening, trials) which bring them under
one of the Deputy Senior Crown Prosecutors. The location of chambers of
any particular Crown Prosecutor remains constant, despite the work s/he
may be doing at the time. On any floor there is a mixture of Crown
Prosecutors doing all types of work and a mixture of senior and junior
prosecutors.

This arrangement means that currently of the 57 Crown Prosecutors in the
Sydney chambers, about ten do only Court of Criminal Appeal work, 13 do
only Supreme Court trials, four do Pre Trial Unit (PTU) screening and 30
are available for District Court trials. These breakdowns are fluid, and
prosecutors available for PTU screening and District Court work are
supplemented by Trial Advocates.

The Crown Prosecutors in regional branches are also located in chambers.
The ODDP advises this is in accordance with the practice of private
barristers throughout New South Wales.

Generally, these chambers are in close proximity to the solicitors. Crown
Prosecutors in regional branches are briefed by the Managing Lawyer of
each office, and become involved in cases soon after they are received.
For example, solicitors prepare Pre-committal Reports shortly after a case
is allocated to them, and these are screened by both the Managing Lawyer
and a Crown Prosecutor.
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Many changes over
the last 20 years

1.3 How has the ODPP’s operating environment
changed?

Since commencing operation twenty years ago, the ODPP’s areas of
responsibility and the complexity of criminal prosecutions has grown
substantially due to changes in the law and government expectations.

An enhanced role in victim and witness support has also been a major
change for the ODPP. The rights of victims are being given increased
emphasis throughout the criminal justice system.

The ODPP is also involved in taking action to recover the proceeds of crime
and advises this role has been extended with recent legislation.

In recent years the criminal law has been subject to continuing reform and
consequently legislation affecting the ODPP has grown significantly. In
1999 there were 18 Acts and Regulations that affected the work of the
ODPP, and in 2006 there were 48.

Court procedures and legislation relating to the conduct of criminal
proceedings are under continual review by government, resulting in
significant changes to the conduct of prosecutions and emphasis on
adherence to time standards and disclosure of evidence.

The ODPP translates these changes into practice through its widely
respected Research Unit. This Unit provides a variety of information
services to Crown Prosecutors and solicitors throughout the State. An
important focus of the Unit’s work is the analysis of case law and
legislation which substantially affects the conduct of criminal matters.

As the complexity of the law has increased, the onus on the ODPP to assist
the Court in applying the legislation has increased, as has the role of
Judges in explaining the law to juries.

The ODPP says the growing complexity of the law is one of the causes for
the increase in the average length of District Court trials across the State.
Between 2002 and 2006 the average length of District Court trials across
the State increased by 25 per cent (from 6 to 7.5 days) and the average
length in Sydney rose by about 20 per cent (from 8.3 to 10 days).

Exhibit 3: Increase in length of District Court trials across NSW 2003 to 2007

Days
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2003

2004 2005 2006 2007
Years

Source: District Court of NSW
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Midstream
organisation

The District Court also increased the number of weeks it heard matters or
‘sat’ from 1,627 in 2003 to 1,694 in 2006.

The ODPP advised us that these District Court figures take no account of
sentencing proceedings following convictions at trials. This means the
statistics for the average length of trials do not include time spent on
sentence proceedings following the trial. The ODPP also advised us that
sentence proceedings have increased significantly in length in recent years
by reason of a combination of:

= legislative amendments
= amendments governing the use of Victim Impact Statements
= case law from the Court of Criminal Appeal and the High Court.

Also, as trial judges move from court to court, it is often necessary for the
ODPP staff to move with the trial judge to other venues in the State to
conclude proceedings, eg from Newcastle to Sydney. This requires the ODPP
to either send the Crown Prosecutor and/or solicitor who conducted the trial
to the new location, or seek the leave of the Court to have an alternative
Crown Prosecutor or solicitor appear. This may mean that other work is
reallocated.

Technological change has also had a significant impact. The NSW Police now
provide some evidence electronically, the Courts have adopted
videoconferencing, case management is handled through data bases, and
most communication is via e-mail.

While technology has without doubt improved efficiency, it has, in some
cases, increased work for the ODPP. For example, a decade ago the ODPP
would have received an interview transcript from the NSW Police. Now,
however, the ODPP receives a videorecording of the whole interview as well
as a transcript. Transcripts tend to be much lengthier than was the case ten
years ago. They frequently include material that is not specific to the
charges, or is not admissible. The ODPP is now responsible for editing both
the video and transcript to produce an admissible version for use in trials.

1.4 Where does the ODPP fit in the justice system?

The ODPP is a midstream organisation. Its workload and efficiency are
affected by the complexity of the legislative environment it works within, the
number and type of charges referred by the NSW Police and the listing
practices of the courts.

The degree of control the ODPP can exercise over its workload is limited.
Resource planning within the ODPP is primarily a reactive process. The courts
determine when and where a court will sit. The ODPP must allocate
resources to deal with the work that subsequently flows from these decisions.
The ODPP can at best try to influence the courts’ actions, but ultimately they
are outside the ODPP’s control.

The ODPP has no control over the quality of briefs received from the NSW
Police. But it seeks to influence quality through raising its concerns at
interagency forums and providing training to operational Police.
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The ODPP has no control over the number of indictable matters referred from
the NSW Police. Neither does it have control over the referral of child sexual
assault matters in the Local Court, serious indictable offences in the
Children’s Court (both of which are prosecuted by the ODPP), appeals from
the Local Court to the District Court, or applications and reviews of bail in
the Supreme Court.

It does exert control over matters referred from the NSW Police which could
proceed as either a summary or an indictable offence. Over recent times the
ODPP has reduced the number of such matters it takes on.

Legislative changes and judicial decisions also have significant impact on the
ODPP. It must inform its staff of new Acts or amendments to existing
legislation, and the almost daily issues that arise from judicial decisions. As
discussed earlier, as of 2006 there were 48 pieces of legislation relevant to
the ODPP’s criminal prosecutions.

1.5 What have previous reviews looked at?

Previous reviews The ODPP has been reviewed a number of times over the past decade. In
of the ODPP 1998 the Council on the Cost of Government conducted a review at the
request of the Attorney General with the following terms of reference:

= assess the operational efficiency and effectiveness of the Office

=  assess the adequacy of systems for resource allocation and monitoring
within the Office

=  establish benchmarks for comparison with similar organisations within
both the public and private sectors

= advise on the current level of resources that are provided to support the
operations of the ODPP

= advise on measures to improve the cost effectiveness of the ODPP.

In 2003 a Base Budget Review was conducted, which included members from
the ODPP, Attorney General’s Department, NSW Premier’s Department and
NSW Treasury. It was asked to:

= identify workload variations affecting the ODPP since 1999-2000

= identify the current and future staffing requirements to enable the ODPP
to carry out its core functions efficiently and effectively

= analyse the changes in management arrangements and other systems
and operational improvements adopted by the ODPP since 1998 and the
effectiveness of those systems in managing resources.

The Senior Management Structure Review by Kemp Consulting Group in
January 2004 was asked by the ODPP to provide the Director with a
comprehensive report identifying:

= any changes proposed to the ODPP senior management structure
=  the rationale for such changes

= atransition strategy including advice on an implementation plan for any
changes.
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1.6 How has the ODPP’s budget and workload changed?

Like all government agencies, the ODPP is being asked to generate
efficiencies and savings.

Since 2000, the ODPP’s budget and staffing have increased. These are set
out in the exhibit below.

Exhibit 4: ODPP budget for the period 30 June 2000 to 30 June 2007

Year Published % :\i’:\gﬁ; Retained Total Actual I:ijr;I;(fafr %
ended bs"fg%%t increase funds res\{ggge 2‘,’333 exsp’gr(';;es as at inztrzgfse
$’000 30 June

30/06/00 58,172 2,280 275 60,727 57,838 531

30/06/01 61,232 5.23 56 403 61,691 60,092 542 2.07
30/06/02 62,436 1.9 2,180 717 65,333 66,214 573 5.71
30/06/03 66,622 6.7 3,735 546 70,903 73,892 583 1.75
30/06/04 72,049 8.14 9,144 357 81,550 78,002 624 6.66
30/06/05 81,898 13.66 2,967 428 85,293 87,168 653 4.64
30/06/06 92,448 12.88 225 642 93,315 93,470 654 0.15
30/06/07 97,728 5.71 37 97,765 95,457 630 -3.67

Source: The ODPP 2007

The 2003 Base
Budget Review

The bulk of the increase in the ODPP’s budget and staffing occurred
following the Base Budget Review Report issued in 2003. The review was
undertaken in the context of a 23 per cent increase in the number of new
indictable prosecutions received by the ODPP from the NSW Police in the
period 1999-2000 and 2001-2002.

The Review identified the minimum resources required for the ODPP to
perform its core functions under the existing arrangements, without a
reliable costing system. The Review indicated that implementing activity
based costing would give the ODPP a better understanding of the costs of
matters and the activities which underpin them, and allow a more accurate
assessment of the minimum resources required.

The ODPP advised us that:

= except for the extra funding received following the Base Budget
Review, all other funding increases were provided to meet the annual
salary increases granted to Crown Employees and Statutory Officers
and cost escalations in other operating expenses

* the Base Budget Review resulted in a budget increase of $8.6 m from
the 2003-04 financial year and that by the end of 2007-08 more that
half of this will have been taken back by NSW Treasury as efficiency
dividends.

It is important to note, however, that while the 2003 Base Budget Review
recommended an increase in staffing it said that:

... a reduction in the caseload received by the ODPP and/or the
number of criminal sittings to service would reduce the level of
additional resources required.
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Since the Base Budget Review, the ODPP’s caseload has fallen. The graph
below shows a general downward trend in committal numbers being
received by the ODPP.

Exhibit 5: New committal matters from the NSW Police
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Source: The ODPP Annual Reports

Caseload falling The exhibit above demonstrates that the caseload (as measured in
committals from the NSW Police) received by the ODPP has dropped by
approximately one-third during the period 2001-2002 to 2006-2007. The
ODPP advised us that this has been due to a number of changes during this
time including amendments to increase the jurisdiction of the Local Court.

The Base Budget Review also said that staffing should be reviewed when
data became available from the activity based costing system.

In evaluating the efficiency of the ODPP it is important to understand the
difference between ‘caseload’ and ‘workload’. We agree with the Base
Budget Review when it noted that:

The workload resulting from the ODPP caseload depends on issues
such as the complexity of the matters; the quality of the Police
investigation; the level of co-operation from investigators; the
timing of pleas of guilty; victim issues; the prevailing law and
procedure; the time standards imposed by the courts; the number
and location of court sittings to service as determined by the court;
and court listing practices.

In conducting its function as prosecutor, we noted the sound reputation the
ODPP has amongst the legal profession for its integrity and effectiveness.
The ODPP is independent in its prosecutorial decisions. These decisions are
only subject to review through legal forums. However the ODPP is
accountable for its use of taxpayer funds to the government and Parliament
(on behalf of taxpayers).
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Can the ODPP demonstrate it is efficient?
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Can the ODPP demonstrate it is efficient?

At a glance

Our assessment

The key question we wanted to answer was:
Can the ODPP demonstrate it is efficient?
Our assessment:

The ODPP says it is efficient. We acknowledge that the ODPP has many
skilful and committed staff who work very hard to achieve good results for
the people of NSW.

It could not, however, provide sufficient evidence for us to reach a
conclusion on its efficiency.

The efficiency indicators the ODPP has been using are not yet sufficiently
relevant and appropriate. It does not have service or efficiency targets,
and does not adequately compare its performance over time or to others.
Data management practices are not adequate to ensure that information is
valid and reliable. Over the last year, the ODPP has been developing better
efficiency indicators. It was clear during the audit that the ODPP is
committed to developing a good set of indicators. It is embracing NSW
Treasury’s results and services approach and is examining indicators used
by prosecution services elsewhere. We have made some further suggestions
in this area.

Costing services is fundamental to demonstrating efficiency. Costing of
legal and other professional services is commonplace. The need for the
ODPP to obtain information on the cost of its services and activities was
identified by the Council on the Cost of Government in 1998, and a project
to implement a costing system started in 2002. Despite this, the ODPP still
does not have valid, reliable and comprehensive information on the cost of
its services.

The ODPP’s reporting to the Attorney General and Parliament is not
sufficiently transparent about efficiency. Its efforts to improve its
indicators should help it report in a more comprehensive and systematic
way. At present, there is little narrative to explain why an indicator is
important, what represents good performance and factors that may have
contributed to poorer or better than expected performance.

The ODDP’s case and trial load fell over the five years to 2007. For
example, the number of committals the ODPP received from the NSW
Police fell by about one-third. Over the same period, its budget increased
by more than 40 per cent, and its staff numbers by 10 per cent. The ODPP
advised the fall in case and trial load was more than offset by increases in
the work required on each matter. It put forward a number of reasons
including amendments to the law, changes to legal procedures and
practices, and an increase in the number of resource-intensive matters.
Without better supporting evidence, we cannot either refute or support
this.

2.1 Does the ODPP have relevant and appropriate
service indicators?

Over the last year, the ODPP has developed a more relevant, appropriate
and comprehensive set of service indicators. It was clear during the audit
that the ODPP is committed to developing a good set of indicators. It is
starting to embrace NSW Treasury’s results and services approach and is
examining indicators used by prosecution services elsewhere. We have
made some further suggestions in this area.
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Agencies need
service indicators

1998 COCOG
review

Services are the ‘end products’ that an agency, such as the ODPP, delivers
to society. Agencies deliver services to achieve the results the government
and Parliament seek for the people of NSW.

Agencies should have a balanced range of service indicators that reflect
efficiency ie ‘how well were resources used?’ The key aspects of efficiency
include:

=  Quantity - What did we do?

‘What did we do’ (or ‘busy-ness’) indicators are the simplest quantity
indicators. They measure how many things were done or what volume of
service was delivered. For example, how many court days serviced.

=  Quality - How well did we do it?

These are indicators that tell you how well your agency’s services are
delivered and how they are perceived by clients or other stakeholders.
Common quality indicators include accuracy or completeness, safety and
client satisfaction.

. Timeliness

These indicators are concerned with issues of availability of services and
timeliness of service delivery. These may include indicators such as
turnaround time, average waiting time, meeting time standards,
distance/time travelled by clients to receive a service.

. Cost

Cost indicators relate to the cost of a service or the amount of staff time
used to produce a service, eg the average cost per prosecution, hours
spent on reviewing and advising government on legislative proposals.

Overall, good service indicators should be:

=  appropriate - useful to stakeholders who are likely to use them

= balanced and complete - cover all significant aspects of service
performance

= manageable - able to be measured and reported within an agreed
timeframe

=  robust - able to withstand organisational change

= comparable - with information provided by other providers of similar
services

= integrated into the organisation - part of the ongoing business
planning and management processes

= cost effective - balance the benefits and costs of providing the
information.

In 1998, the Council on the Cost of Government (COCOG) review of the
ODPP found the following deficiencies in the ODPP’s performance
indicators:

= the main published indicators of the ODPP’s performance did not
adequately reflect the diversity and scope of its operations

= the indicators focussed on the work involved in preparing for and
appearing in trials, but this consumed only about 30 percent of total
staffing inputs
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The ODPP’s
current service
indicators

the indicators emphasised the number of matters passing through the
ODPP, not the workload (as discussed in Chapter One, a number of
factors other than caseload affect workload). The workload per
matter had increased over time, and reporting based primarily on
caseload did not adequately indicate trends in workload.

COCOG recommended that the ODPP establish systems for the on-going
collection, analysis and reporting of data needed by management to
address:

matters affecting the efficiency, cost-effectiveness and productivity
of the ODPP, including:

o the quality of briefs prepared by the NSW Police and the ODPP
lawyers;

o the distribution of workload and the allocation of resources to
meet changing workload patterns; and

o the time spent on individual processes and activities
the performance of individuals, groups and the ODPP as a whole

the implications of actions by other stakeholders in the broader
criminal justice system.

Following from this COCOG recommendation, in 2002 the ODPP started a
project to develop an Organisational Performance Management System
incorporating activity based costing of prosecution services. This project,
however, suffered from substantial delays.

The following exhibit outlines the service indicators in the 2005-2008
Corporate Plan and in the 2006-07 Annual Report. We consider that these
still display deficiencies identified in the 1998 COCOG review.

Exhibit 6: Service indicators in the ODPP’s 2005-2008 Corporate Plan and

2006-07 Annual Report

Service group

Performance indicator

Primary focus

Prosecutions

Percentage of cases where costs were awarded due
to the conduct of the prosecution

Quality

Proportion of matters returning a finding of guilt Quality
Proportion of trials listed which were adjourned on Quality
the application of the Crown

Average number of days between arrest and Timeliness
committal for trial

Average number of days from arrest to matter Timeliness

disposal

Cost per matter disposed of

Cost effectiveness

Victim and witness
assistance

Level of victim and witness satisfaction

Quality

Contribution to criminal
justice system

Number of submissions made on proposed and Quantity
existing legislation
Percentage of advisings completed in agreed time Timeliness

Source: The ODPP 2007
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Benchmarking
prosecution
service
indicators

These indicators:

= give some basic performance data, although there is room for
improvement

= still do not adequately reflect the diversity and scope of its operations

=  continue to emphasise the work involved in preparing for and appearing
in trials, even though the primary consumer of staff effort is in cases
that resolve before trial

=  focus on the number of matters passing through the ODPP, rather than
the workload.

The situation in the ODPP needs to be put in some context. Developing
relevant and appropriate indicators for government activities, such as
prosecutions, is complex. For this reason looking at different jurisdictions
and learning from others’ experience is useful.

The ODPP is making a concerted effort to improve its indicators while
reviewing the Corporate Plan. However it could be clearer about:

= NSW Treasury and government expectations of agency performance
reporting

= what represents relevant and appropriate indicators and how best to
develop them

» the importance of service indicators for external accountability, how
they inform government decisions and drive internal operations and
improvement.

These are fairly common problems, not limited to the ODPP. Other
prosecution services we spoke to are also working on improving their
performance measures.

All agencies should define meaningful performance measures and develop
performance information to manage services and to report to Government
and Parliament.

In June 2006 the Audit Office of NSW released its performance audit on
Agency Use of Performance Information which examined ten government
programs. Overall the results were mixed. There was some good news but for
such a basic and vital issue we concluded that a good deal more needed to
be done.

The Auditor-General of Queensland has also recently said in a report on
performance information that:

I found a lack of clarity across the sector about what are relevant and
appropriate performance measures.

Our research into other prosecution services identified various efficiency
indicators some of which the ODPP should consider adopting. We also found
that a number of services were reviewing and seeking to improve their
indicators. The indicators used by the ODPP and a selection of other
prosecution services are summarised in the tables at Appendix 2.

The ODPP has recognised the opportunity to improve its service indicators.
After discussions with the Audit Office and NSW Treasury, and consideration
of the indicators used elsewhere, the ODPP prepared a new draft set of
performance indicators. These are outlined in the following exhibit.
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Exhibit 7: Draft indicators developed by the ODPP - November 2007

Objective: Just and independent conduct of prosecutions

Quantity No. of election referrals registered
No. of election referrals completed

No. of advisings on sufficiency of evidence and appropriateness of charges
registered

No. of advisings on sufficiency of evidence and appropriateness of charges
completed

No. of committals registered

No. of committals completed

No. of summary prosecutions registered'

No of summary prosecutions completed

No. of trials registered

No. of trials completed?

No. of hung juries and aborted trials

No. of sentences registered®

No. of sentences completed

No. of appeals to District Court registered*

No. of appeals to District Court completed

No. of Court of Criminal Appeals registered®

No. of Court of Criminal Appeals completed

No. of Special Leave applications to High Court registered®
No. of Special Leave applications to High Court completed
No. of High Court applications for leave granted

No. of High Court applications (by Crown) for leave granted
No. of High Court appeals completed

No. of matters involving victims’

Cost % of committals finalised in Local Court®
effectiveness . 9
% of cases committed for sentence
% of cases committed for trial

% of trials that proceed"

"Includes Local Court, Children’s Court and Child Sexual Assault summary prosecutions

2 Includes matters committed for trial but disposed of by way of plea or no further proceedings

* Number of matters committed for sentence to District and Supreme Courts

*Includes conviction, sentence and leniency appeals only

> Refers to conviction, sentence and leniency appeals only

¢ Applications by prisoner and Crown

7 Matters in the following charge categories only: Homicide; Child Sexual Assault, Sexual Assault, Personal Violence
matters; Dangerous driving occasioning death or serious injury

8 Committals finalised in the Local Court or Children’s Court by way of plea, summary hearing, withdrawal or
dismissal

° Matters committed for sentence to the District or Supreme Court

1% Refers to defended trials in District and Supreme Courts
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Quality % of elections made"
% of advisings where charges recommended
% of cases committed for trial that are discontinued

% of matters that are discontinued due to victim’s wish not to proceed or other
extraneous circumstances'?

% of completed trials returning a verdict of guilty'
% of pleas entered after committal for trial

% of trial committals returning a finding of guilt™

Victim and witness satisfaction'

% of victim matters where assistance provided by Witness Assistance Service
% of matters where costs awarded'®

% of DC leniency appeals successful

% of prosecution appeals to CCA against sentence successful

% of special leave applications (by Crown) successful

% of High Court appeals (by Crown) successful

Timeliness % of Advisings completed within timeframe
% of Indictments presented within legislated timeframes
% of adjourned trials on Crown application'
Number of days between arrest and committal for trial’®

Number of days between committal and trial finalisation'®

Cost Average cost of matter disposed of?°

Cost per victim/witness assisted

Improvements to criminal justice system
Representation on interagency committees
No. of submissions for law reform

Hours of training sessions conducted for external agencies (including travel)

Internal % of priority learning needs implemented
Indicators Learning and development participation rate

Source: The ODPP 2007

" Table offences taken over for indictable disposal

2 As a percentage of all matters discontinued

'3 Refers to trials returning a verdict of guilty to at least one of the counts in the Indictment

' Refers to all cases committed to higher courts that result in a finding of guilt and includes pleas

'> Biennial survey conducted of victims and expert witnesses

' % of matters where costs are awarded because of fault on the part of the ODPP

7 As a percentage of all trials adjourned

"8 This can be affected to a large degree by the timeliness of the preparation of a brief of evidence by police, the
passage of the matter through the Court and the conduct of the Defence

' This can le affected to a large degree by Court listing practices and resources, and Defence conduct

2 Calculated by the DPP budget divided by the number of committals, summary hearings, trials and appeals
completed.
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The ODPP draft
service indicators
are an
improvement

Results Logic

The Audit Office reviewed the ODPP’s new draft service indicators. We
concluded they represented an improvement on the indicators in its 2005-
2008 Corporate Plan, Annual Report and Results and Services Plan.

The November 2007 suite of indicators addresses many of the issues raised
by COCOG. Some opportunities for further improvement remain. In
particular:

= the indicators give a better picture of caseload, but may not
adequately indicate trends in workload

= theindicators do not yet quantify the implications of actions by other
stakeholders in the broader criminal justice system, such as the
quality of briefs prepared by the NSW Police and court listing
practices

= prosecution cost indicators should be broken down by type of matter
(eg murder, common assault, sexual assault, child sexual assault). To
illustrate, a sexual as opposed to a common assault matter is more
likely to require intensive victim counselling, more likely to go to
trial, and less likely to result in a guilty verdict

=  prosecution cost indicators should be broken down by method of
disposal ie at committal, summary hearing, trials and appeals

=  costindicators are only available at the organisational level, because
the ODPP does not have information on service costs. This is discussed
later in this chapter. The ability to allocate costs to services and
activities would greatly improve the relevance and appropriateness of
the ODPP’s efficiency indicators. For example, average cost per
prosecutor business day could be measured

= there are no indicators for the confiscation of the proceeds of crime

= the ODPP has yet to identify about a dozen of the most important,
relevant and appropriate indicators for external reporting. These are
sometimes referred to as ‘headline’ indicators.

The ODPP’s service indicators might also benefit from a more direct
application of a ‘results planning’ approach called ‘results logic’. This
approach aims to link what an agency does (services) to the impact that it
has on society (results). Understanding this link is fundamental to
effective service delivery, resource allocation and reporting.

Results logic explains assumptions about how services work. Clear, robust
results logic is the foundation of a high-quality set of service indicators. As
it ‘steps down’ through the results hierarchy, an agency will have a greater
level of influence over the results. This will be matched by a greater level
of accountability.
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Exhibit 8: Results logic

Theory

SERVICE
GROUPS [

INTERMEDIATE
RESULT —

INTERMEDIATE INTERMEDIATE RESULT
RESULT — RESULT —

Hypothetical example

PROSECUTIONS —

OFFENDERS
FOUND GUILTY —

GUILTY LESS CRIME SAFER SOCIETY
PUNISHED [ —)

Source: Audit Office research

Based on research and, using the ‘results logic’ approach, the Audit Office
developed a list of indicators set out below that the ODPP may wish to

consider.

Exhibit 9: Some further indicators the ODPP should consider

Source

Type

Indicator

OPP Victoria

quantity

* number of briefs prepared and hearings
attended

cost effectiveness

* findings of guilt (guilty pleas and
convictions), acquittals and other as a % of
case disposals

quantity ¢ judge sitting days in various courts (as an
indication of workload impacts within the
ODPP)

quantity e number of contested committals

cost effectiveness

* prosecutor appearance rates

cost effectiveness

* total Counsel appearance costs as a % of total
recurrent expenditure

Western Australia

cost effectiveness

e cost per prosecution

cost effectiveness

* proportions of matter finalisations (early
guilty pleas, overall conviction rate, etc)

ACT cost effectiveness * average cost per prosecutor business day
United Kingdom quantity * number of assets confiscated and reported
American quality e percentage of pleas which are to original
Prosecutors charge

Research Institute
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Source Type Indicator
South Australia quantity number of clients seen by Witness Assistance
Service
Northern Ireland timeliness timely communication of decision to victim
Variations of timeliness % of procedures not meeting court or
performance statutory time limits
indicators from ) .
other jurisdictions quality * number of adjournments at ODPP request
that the ODPP could | timeliness » % of NSW Police advice requests to ODPP
consider satisfied within a timeframe (eg 28 days)
timeliness ¢ % of ODPP requisitions to NSW Police met
within a timeframe (eg 28 days)
quantity e number of trials as a % of total of case
disposals
cost effectiveness ¢ return on investment in asset confiscation
(value of asset confiscated compared to cost
of confiscation activities)

Source: Audit Office research

Recommendation

If additional data collections are required, the ODPP needs to balance the
costs involved against the benefits of using the data collected. The Fiscal
Policy Institute quoted in the NSW Treasury guidelines on Results and
Services Plans, has outlined some principles for doing this:

identify the indicators for which you currently have data available
either in existing internal systems or from external sources

from this data, select the most important indicators by asking: ‘If we
had to talk about our program with just one of these indicators, which
one would it be?’

build a data development agenda by asking: ‘If we could buy one of the
indicators for which we don’t have data, which one would it be?’

The data development agenda can then be used to improve the ODPP’s
performance information systems.

We recommend that the ODPP continue to build on recent improvements to
its service and efficiency indicators.

In so doing the ODPP should:

by the end of 2007-08, clearly articulate its services, and how these
services contribute to the results it is trying to achieve

by the end of 2007-08, develop indicators of quantity, timeliness, total
cost and unit cost for each service

from the beginning of 2008-09, include these indicators in its planning
and internal reporting

select from these a smaller number of ‘headline’ indicators to use in its
reports to Parliament and to the Minister

start building a data development agenda and report progress alongside
its reporting on service performance.
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Our assessment

Reporting
performance
information

2.2 Does the ODPP’s external reporting fairly represent
its service performance?

The ODPP’s reporting does not adequately address its efficiency. But its
efforts to improve its indicators should help it do so in a more
comprehensive and systematic way. The ODPP also needs to explain its
performance better to the Attorney General and Parliament. Comparison
over time, against benchmarks and to targets is very limited at present.
There is little narrative to explain factors that may have contributed to
poorer or better than expected performance.

The reporting of performance information is a cornerstone of
parliamentary accountability. It is much more than a compliance exercise.
Performance information tells the Parliament and the community what
government is planning to do, what it is achieving with taxpayers funds
and whether the agency has achieved its targeted results.

The specification of services, the setting of performance targets and the
analysis of performance results is also needed to inform the Government
when it allocates scarce public sector resources.

Reporting performance information involves bringing together
non-financial and financial information. It is more than financial reporting.
It also needs to report performance in terms of efficiency.

Performance information should be balanced, addressing the agency’s key
activities and should report all achievements, whether good or poor.

To fairly represent performance, the ODPP would report to the Minister
and Parliament:

= on performance indicators that are relevant and appropriate
= using such indicators consistently over time

=  whether the ODPP has achieved its service and performance targets,
how performance is tracking over time, and how performance
compares to others.

In section 2.1 of this report, we indicated that the performance indicators
in the ODPP’s 2005-2008 Corporate Plan, its Annual Report and Results and
Services Plan (RSP) could be more relevant and appropriate. The ODPP is
yet to incorporate their better suite of indicators into their performance
reports but has advised us that it plans to do so as soon as practical.

The ODPP has reported consistently on the indicators from its 2005-2008
Corporate Plan in its Annual Report. The suite of indicators in the ODPP’s
RSP however had some extra indicators. The Audit Office believes that, as
a minimum, all indicators in the RSP should be included in the Corporate
Plan and the Annual Report.

We found that the ODPP does not have service and performance targets
and consider that the 2006-07 Annual Report did not sufficiently show
performance over time or how performance compared to other prosecution
services.
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Exhibit 10: Performance Indicators, in Corporate Plan, Annual Report and RSP

Indicator CP | AR | RSP
Percentage of cases where costs were awarded due to the conduct of the v 4 4
prosecution

Proportion of matters returning a finding of guilt v v v
Number of corporate activities or processes implemented or reviewed each v 4 x
year

Percentage of advisings completed in agreed time

Proportion of trials listed which were adjourned on the application of the 4
Crown
Average number of days between arrest and committal for trial v 4 v
Number of days between arrest and matter disposal v 4 v
Percentage of cases disposed of in Local Court x x 4
Percentage of cases committed for trial X x v
Percentage of cases committed for sentence x X v
Percentage of pleas entered at arraignment x x v
Percentage of pleas entered after listed for trial X x v
Number of matters discontinued after committed for trial x x v
Percentage of matters discontinued because of victim’s wish not to proceed or x x v
give evidence

x v

Percentage of trials that proceed x

Level of victim and witness satisfaction (by survey)

Level of compliance with statutory reporting requirements

Level of compliance with ODPP policies (by audit)

Cost per matter disposed of

IR AN RN RN
NSRRI
x

Number of submissions made on proposed and existing legislation

CP - Corporate Plan 2005-2008
AR - Annual Report 2006-2007
RSP - Proposed Results and Services Plan 2007-08

Source: The ODPP
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Reporting should
clearly explain
performance

Recommendation

Our assessment

Costing services

Reports should also provide sufficient information in their narrative to
enable a meaningful assessment of the indicators and targets and level of
performance achieved. The current narrative in the Annual Report and the
RSP do not explain the context, variances and limitations in the data well
enough to enable users to readily assess the ODPP’s performance.

The NSW Audit Office Better Practice Guide to Reporting Performance
tabled in November 2000 identified that published performance indicators
should:

=  be both qualitative and quantitative
=  be relevant and appropriate to the program

=  provide evidence of how core functions contribute to the objectives
of the agency

=  concentrate on high level indicators so readers are not overloaded
with information

=  provide sufficient information for readers to judge if targets, goals
and objectives have been achieved.

It is also important that indicators meet stakeholder needs.

We recommend that the ODPP include in its reporting to the Attorney
General and Parliament:

= its improved service and efficiency indicators

= an explanation of why these indicators are important

= advice on what represents good performance

= comparisons over time, against benchmarks and to targets

= parrative to clearly explain performance.

2.3 Does the ODPP know the cost of its services, and
use this to measure and report on efficiency and
cost effectiveness?

To measure and validly report on its efficiency, the ODPP needs to cost its
services. The importance of the ODPP costing its activities and services
was identified in 1998 by the Council on the Cost of Government (COCOG).
In 2002, the ODPP started a program to implement a system to cost a
representative selection of prosecution activities, but reliable data is still
not available. It has not tried to cost its other services, such as advice to
government. This means the ODPP does not have accurate information
about the costs of providing its services and cannot assess its efficiency
and cost effectiveness, nor in turn, demonstrate that to stakeholders.

Most general government sector agencies assign costs to responsibility
centres. These are functional areas of the agency such as a branch, a
division or a business unit.

By contrast, a service costing system assigns costs to an organisation’s
services. Appropriate service costing is critical to effective performance
measurement and reporting.
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ODPP’s costing
system

NSW Treasury’s Financial Management Framework for the general
government sector seeks to improve government service delivery through:

= a budget process that achieves better allocation of resources and
value for money (resource allocation)

=  better management of the government’s asset and resource base
(resource management).

The Framework advocates a shift from the traditional focus on the funding
provided to agencies towards a focus on how the agency makes use of this
funding, ie:

= the activities of agencies, and the impact these have on the
community

=  how agencies manage service delivery.

Accurate and relevant information on the cost of services is essential to
support this shift. The government needs accurate information on the cost
of services to determine the best mix of services.

The NSW Treasury recently released a service costing guide which
indicated that:

= agencies must include in their RSP the planned cost of each service
group (a service group is a number of services grouped together to
keep information in the RSP at manageable levels)

= agencies will be required to report to NSW Treasury on the actual
costs of service groups compared with Budget

= agencies should use information on service costs for internal
management purposes and will provide such information to NSW
Treasury if required.

In 2002 the ODPP started a project to cost prosecution services and the
activities undertaken to deliver them. A key driver of this project was the
1998 COCOG review recommendation to establish systems for the on-going
collection, analysis and reporting of performance information.

The ODPP received capital funding of $475,000 in 2003-04 to help
implement such a costing system. The aim was to implement a system
which identified the key prosecution activities and indicators and their
associated time and costs. This could then be used to improve the
accuracy and reliability of prosecution performance reporting.

The 2003 Base Budget Review found that:

There have been unfortunate delays (in implementing the costing
system) due to the need to comply with other government
Information Management & Technology requirements, including
information management and security and integrated document
management.

The Kemp report of January 2004 recommended that the costing project:

.. should be fast tracked to enable the ODPP to demonstrate
internally and externally the appropriate and effective deployment
of resources.

52

Efficiency of the Office of the Director of Public Prosecutions



Can the ODPP demonstrate it is efficient?

Recommendation

Our assessment

Performance
measurement
framework

This project was to be completed in 2003-04, but we found in this audit
that the costing system had yet to provide sufficient, reliable information.
Several system problems were being experienced, although they were
being dealt with. Some staff were not using the system when and how they
should.

The absence of adequate information on the cost of services impedes
assessment of efficiency and cost effectiveness.

We recommend that the ODPP collect accurate and comprehensive
information about the costs of its services and activities and use this to
assess its efficiency and cost effectiveness.

In so doing the ODPP should:

=  bed down its prosecution service and activity costing methodology
and ensure the costing process adopted is able to accurately identify
the cost of delivering prosecution services

=  apply appropriate costing methodologies to its other key services such
as witness assistance, contribution to an efficient justice system, and
advice to government on proposed legislation

= use service costing information to enhance its reporting.

2.4 Is the ODPP’s performance information reliable?

The ODPP could not demonstrate that it had adequate data management
practices to ensure that all reported performance information is accurate
and complete.

Better practice service performance measurement and reporting requires
not only appropriate performance indicators, but:

= arobust service performance measurement framework

= effective systems for collecting, validating and using service
performance information.

The ODPP did not demonstrate that it had an adequate framework
comprising:

= a formal organised structure for service performance measurement
and reporting

= clearly defined roles, responsibilities and accountabilities for service
performance measurement and reporting

= well documented data quality standards and expectations which are
clearly communicated across the agency

=  monitoring and quality assurance procedures for service performance
information

= integrated internal and external reporting of service performance
information.
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Collecting,
validating and

It also did not demonstrate it had effective systems for collecting,
validating and using service performance information with adequate:

using data = data assurance arrangements for service performance information,

including documentation of data sources, collection methods,
standards and procedures and data calculations

=  costing methodologies established and supported by appropriate
assumptions and adequate documentation

=  controls over data collection and processing to ensure the accuracy,
completeness and reliability of performance information

=  processes for the ongoing evaluation of performance information
including variance analysis and progress to date against targets.

A data or performance indicator ‘dictionary’ represents better practice in

this area.

Exhibit 11: Data or performance indicators dictionary

A performance indicators or ‘data’ dictionary documents the attributes of

a performance indicator. It helps stakeholders understand what

performance indicators mean, what their limitations are, and how they can

be used to achieve performance accountability and improvement. Such a

dictionary would:

=  establish the context for indicators

=  explain why indicators are relevant and appropriate

= define each indicator, and its intended purpose

= explain how the indicator is compiled and the processes to assure
data accuracy

=  explain how the indicator is to be interpreted, eg by reference to
targets

= explain how the indicator is to be reviewed

= allocate responsibilities to senior officers

= outline reporting requirements, eg frequency of reporting,
presentation format, explanatory notes

= identify any data risks, eg the limitations of the data, data reliability,
potential distortions in use

= cross reference to related indicators or external benchmarks.

Source: Queensland Audit Office Report to Parliament 2007
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Recommendation

Our assessment

Helping
stakeholders
understand

We recommend that the ODPP strengthen its data management practices
to provide greater assurance that reported performance information is
accurate and complete.

In so doing the ODPP should:

= clearly define and document roles and responsibilities for data
collection, processing, monitoring and quality assurance, analysis and
reporting for service performance indicators

= develop and document data quality standards and expectations, and
clearly communicate these needs to responsible officers

. document data definitions and collection methods to ensure
consistent measurement and calculation

= implement suitable data collection, processing and monitoring
controls to ensure the accuracy, completeness and reliability of
performance data

= implement appropriate training for staff who are responsible for
collection, processing and reporting of performance information

=  consider the development of a data dictionary in the longer term.

2.5 Can the ODDP’s efficiency be judged from its
current performance information?

Between 2001-2002 and 2006-2007, the ODPP’s caseload (as measured in
committals from the NSW Police) dropped by about one-third, its budget
increased by more than 40 per cent, and its staff numbers increased by 10
per cent. The ODPP was not able to provide adequate evidence to us to
support its view that it is efficient despite these statistics. This highlights
the need for the ODPP to improve its performance measurement and
assessment, and in particular to properly cost its services.

Without good information on costs and services it is not possible to
conclude how efficient the ODPP is. In sections 2.1 to 2.4 we outlined
some of the deficiencies in the ODPP’s current performance measurement
capability. These mean that the ODPP is not able to use performance
information to demonstrate its efficiency.

Since the 2003 Base Budget Review, the ODPP’s caseload has fallen while
its budget and staff numbers have increased. This may lead a casual
observer to conclude that efficiency is declining. The reality is, however,
less clear.

Caseload is not the same as workload. The work required to prosecute a
matter has increased over time. During the audit, the ODPP has advised
that factors in this increasing workload include:

= cases are becoming more complex
= trials are lasting longer

= trials are more dependent upon forensic analysis, DNA testing,
surveillance and fingerprint evidence; and this causes delays in the
preparation of matters

=  sentencing has become significantly more complex

=  the Court of Criminal Appeal is delivering more judgements that are
impacting on the practice of criminal law
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Raw data may not
give complete

=  matters are now listed a lot more quickly, with the average time
between committal and disposal now about six months whereas just
under a decade ago it was around eight months

=  the number of days the District Court sat increased by four per cent
between 2003 and 2006

=  between 2002 and 2006, the average length of District Court trials
increased by 25 per cent (compared to a 17 per cent fall in trial
numbers)

=  there is an increasing proportion of sexual assault and child sexual
assault matters.

While we accept these factors affect the workload required to prepare
matters, the lack of good evidence-based data and information from the
ODPP makes it difficult to draw conclusions as to their impact on
efficiency.

We extracted some data for the period 2001 to 2006 from the ODPP’s
Annual Reports and other publicly available documents such as reports of

picture the various courts.

We considered this data could be indicative of efficiency.

The ODPP advised us that the bare figures were “apt to mislead” and could

not be instructive as to efficiency. This is consistent with our views of the

deficiencies of current reporting.

The ODPP then provided a narrative to explain the context and meaning of

the figures. This is the sort of narrative which would improve the

transparency of the ODPP’s reporting.

Some examples of the 2001-2006 data we provided to the ODPP are:

1. The ODPP’s annual expenditure increased by $33.4 million (more than
55 per cent, from $60.1 to $93.5 million).

In response the ODPP advised us that:

= except for the extra funding received following the Base Budget
Review, all other funding increases were provided to meet the annual
salary increases granted to Crown Employees and Statutory Officers
and cost escalations in other operating expenses. Also during this time
efficiency dividends required by NSW Treasury offset the benefits
from the increased funding mentioned

= salary costs have also increased substantially over the period. The
salaries of about 85 per cent of its staff have increased in line with
sector-wide increases negotiated by Premier’s Department and the
Public Service Association. The remaining approximately 15 per cent
of staff are statutory appointees, whose remuneration is determined
by the Statutory and Other Offices Remuneration Tribunal. Their
remuneration has increased by significantly more. The impact on
costs is much greater than the above percentages suggest, because
while statutory officers make up about 15 per cent in numbers they
account for more than 30 per cent of the employee related operating
expenses of the ODPP.
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2.

High Court matters fell by 50 per cent from 34 to 17.

In response the ODPP advised us that:

there have been changes in court procedure which mean that since
2004 the cases proceeding in the High Court have been of genuine
substance, requiring a great deal of work and preparation for hearing

before that time more matters were registered, but many did not
proceed. Effectively there has been little change in High Court
workload over this period.

Supreme Court matters completed fell by 40 per cent, from 120 to
67.

In response the ODPP advised us that:

averaging the number of matters over a period of time gives a more
accurate picture of a workload which is not significantly declining.

4. Appeals in the Court of Criminal Appeal (CCA) fell by 45 per cent,

from 786 to 432.

In response the ODPP advised us that:

changes in legislation and procedure mean that again only matters
that will proceed on their merits form part of recent statistics

the workload in this area has diminished a little but this is more a
reflection of the fact that the Court has now disposed of any backlog
in work and appeals are now allocated hearing dates quite quickly
once they are filed

in 2006-07 the ODPP CCA Unit has adjusted to the reduction in work
by:
o reducing the number of CCA Crown Prosecutors

o having CCA Crown Prosecutors also assist with Advisings Unit work
where possible

o having the CCA Unit solicitors assisting with trial work where
possible

o not filling lawyer vacancies as they arise.

In 2005-06 the average prosecutor undertook 18 trials and spent 1.25
days a week in court.

In response the ODPP advised us that:

The calculation that the average Crown Prosecutor spends 1.25 days
per week in court does not take into account that there are ten
Crown Prosecutors who exclusively do CCA work and 13 Crown
Prosecutors who do PTU work. These Crown Prosecutors spend a very
small proportion of their time in court; however, their chamber work
is still an essential part of the operation of the criminal justice
system. In addition, there are generally between three and four
Crown Prosecutors on long service leave, sick leave or maternity
leave. If one takes into account in the calculations these 16 or 17
Crown Prosecutors, the statistics look quite different.
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Recommendation

While this is useful information and important for understanding
performance, the absence of service costing also hinders any attempt to
pin-point exactly where and why costs are increasing, or to quantify the
impact of these known but unreported circumstances.

Providing explanatory information to put performance data in context
should be a matter of course for the ODPP. Collecting and reporting data is
crucial but as is demonstrated by points 1-5 above, without putting it in
context, the ODPP is at risk of having its actual position misunderstood as
stakeholders do not have all the necessary evidence to make decisions.
Without such narrative the ODPP cannot demonstrate the value for money
it may be delivering.

At 2.2 we recommend that the ODPP include in its reporting to the
Attorney General and Parliament narrative to clearly explain performance.
This will help ensure the ODPP’s performance information can be better
understood. No further specific recommendation is made in this section.
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Can the ODPP show its information systems
support efficient management?
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At a glance

Our assessment

Services need to
be delivered
efficiently

The key question we wanted to answer was:
Can the ODPP show its information systems support efficient management?
Our assessment:

The ODPP does not have adequate information on the costs of its services
and how staff use their time. This is a significant barrier to good
management and efficiency improvement.

Such information is needed to better inform its planning, decision-making
and cost management. With it, the ODPP could adopt better internal
performance indicators, benchmark costs between different groups in the
organisation and other agencies, and target cost-reduction efforts.

The ODPP has developed a comprehensive and responsive case
management system (CASES), although the ODPP could make better use of
it to manage solicitor caseloads and promote consistency across the ODPP.

The ODPP’s Research Unit disseminates information to staff on changes to
the law and legal procedures efficiently.

3.1 Does the ODPP have adequate management
information and costing systems to support
efficient management?

The ODPP does not yet have adequate information on the costs of its
services and how staff use their time. This is a significant barrier to good
management and efficiency improvement. Such information is needed to
inform its planning, decision-making and cost management. With it, the
ODPP could adopt better internal performance indicators, benchmark costs
between different groups in the organisation and other agencies, and
target cost-reduction efforts.

All agency managers are under pressure to achieve efficient delivery of
Government services. There is always upward pressure on costs: eg from
Public Sector Wage Agreements and decisions of the Statutory and Other
Offices Remuneration Tribunal. At the same time, the tax burden on the
community needs to be constrained to maintain a competitive economy.

The ODPP, like most agencies, currently employs responsibility-centre
based costing systems. These focus on the costs of functional areas such as
branches, divisions or business units.

For example the ODPP knows the cost of the Crown Prosecutors’ chambers,
the Solicitor’s Office, Corporate Services Branch etc.

Information on the costs of responsibility-centres is important for planning
and control (ensuring that costs remain within budget) purposes. One
major cost control mechanism, which the ODPP uses, is to make
responsibility-centre managers accountable for the resources under their
control.
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Responsibility-
centre based
costing

Service costing

Responsibility-centre based costing systems do not, however, support some
types of decision-making. For example information about the costs of
responsibility-centres, or total costs, cannot be used to answer questions
such as:

= are services produced efficiently?

= are the benefits from the services provided greater than their cost to
produce?

=  which services should be provided, given the scarce resources that are
available to fund them?

» what are the most appropriate service delivery strategies?
=  how do we reduce costs without adversely affecting service delivery?

*» how do we increase the quantity or quality of services within current
funding levels?

=  how can we meet the expected demands on our services in the future?

To address these questions, agencies need to know the costs of the services
that are being delivered. For example the ODPP need to know the costs of
different types of prosecutions, providing advice to government, and
participating in justice system reform projects. The causes of cost
increases can then be identified and unnecessary activities eliminated; this
is cost management rather than merely cost control.

In Chapter 2 we discussed service costing from the perspective of assessing
and reporting performance. We found that:

=  COCOG in 1998 recommended the ODPP adopt such a system

=  the ODPP had been working on such a system since 2002

= the system had yet to produce reliable information on service costs
= the system was limited to prosecutions.

In addition to helping the ODPP better demonstrate its efficiency (as
discussed in Chapter 2), service and activity costing would help the ODPP
manage better. It would assist the ODPP:

= make resource allocation decisions as part of the strategic and
business planning processes

=  plan the delivery of its services
=  monitor and control service delivery against a plan
=  make decisions concerning the nature of service delivery.

For example, service costing allows agencies to move beyond cost control
to cost management. Cost management includes mapping the processes
involved in service delivery, determining the costs of those processes and
understanding what causes those costs to be incurred. This information is
used to eliminate wasteful activities.

Service costing also facilitates benchmarking. Benchmarking provides
organisations with ways to compare themselves with ‘best practice’
organisations. To benefit from a benchmarking study, however, it is
insufficient to know that another organisation can provide a particular
service at a lower cost; it is also essential to understand why. The service
costing system is the starting point for such analysis. The ODPP does not
benchmark its services with others, although it has tried to do so in the
past.
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Recommendation

Our assessment

Case management
system

CASES widely
used

Building on our recommendation in 2.3 for the ODPP to cost its services and
activities, we recommend that the ODPP use service costing information to
improve its service delivery, efficiency and resource allocation.

In so doing the ODPP should use service costing information to:
» inform its planning, decision-making and cost management

=  benchmark costs between different groups in the organisation and
other agencies.

3.2 Does the ODPP have a good case management
system?

The ODPP has developed a comprehensive and responsive case
management system, which it uses to manage solicitors caseloads and to
promote consistent work practices across the ODPP through its pro forma
documents. Our testing revealed that staff do not always keep the system
up to date, and some managers do not make full use of its capabilities for
monitoring, reporting and analysis of case management. We cannot say
how extensive these problems are but they impede the system’s
usefulness.

Case management is the process of planning, performing and monitoring
the work to be done in prosecuting a matter. Good case management
makes these processes more efficient. CASES is the system the ODPP uses
to support case management within the Solicitor’s Office.

The system works as follows. Generally, when a notification is received
from the NSW Police, the Managing Lawyer, who is the senior solicitor with
overall management responsibility for that group, does the following:

= reviews the information received
= considers the likely complexity of the matter

» attributes a weighting to it for compliance with the Workload
Management Agreement. The workload of solicitors is set out in a
Workload Management Agreement negotiated in 2004

» allocates the matter to a legal officer
= has the matter registered and a file created on the CASES data base.

From this point onwards all events in that matter are to be recorded on
CASES. Access to the system is available to all the legal staff, although
some access may be to ‘read only’.

The solicitor responsible for the matter uses CASES to produce court
documents, correspondence, provide prompts for approaching deadlines
and court dates, and to retain information on each court appearance.
CASES contains pro forma which are used by staff to prepare
correspondence and documents. If a matter passes from one solicitor to
another, the CASES file is transferred to the new solicitor.

We noted that CASES assists information to be obtained about a matter
quickly. If, for example, a solicitor was away and information was required
quickly to answer a query, the CASES file should have the information
available within a few minutes.
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Recommendations

CASES has the capacity to deliver a broad range of reports. Managing
Lawyers use these to view the practice of each solicitor to understand the
state of each matter. Some Managing Lawyers also use CASES to report
regularly to Senior Managers on staff workload, but this is not consistent
across the ODPP.

Senior Managers use CASES to identify and respond to trends in workload
and caseload across the State. For example, if a regional branch is getting
busier and the workload of staff is increasing, the Senior Manager can move
staff in response. As for caseload, if certain types of prosecutions are
becoming more common in a regional branch, resources can be targeted as
appropriate.

The ODPP advised that while the quality of essential data on CASES is good,
not all reports contain up to date information as there is some
inconsistency between solicitors in closing their CASES files promptly.

CASES commenced in the mid 1990’s, and has been enhanced several times
since then. Access to the system was not available to Crown Prosecutors
until mid 2006. The ODPP advises that most of the Crown Prosecutors do
not have and do not want access to the CASES system. As barristers, the
ODPP says it is not generally appropriate for a Crown Prosecutor to have
access to a solicitor’s files. The ODPP says it could conceivably mean that
Crown Prosecutors would have constructive notice of facts that they do not
have meaningful access to, or fully understand. This could have adverse
consequences in the course of litigation.

The Integrated Document Management System (IDMS) is a further document
storage system used by the ODPP. This system sits over CASES. When saving
documents electronically, staff can save them either to CASES or to IDMS
direct. IDMS also contains pro forma that solicitors use in the conduct of
their matters. Our investigations indicated that IDMS has not been well
accepted and is not implemented widely within the ODPP.

The ODPP also has an intranet, called DPP Net, which is available to all
staff. This contains a comprehensive set of information relating to the
functions and policies of the ODPP. More pro forma are available on DPP
Net for staff to use in the conduct of matters. Our investigations indicated
that this system is widely used by staff.

Thus there are presently three different systems where staff can access pro
forma. This poses a risk to organisational consistency in data
storage/access and documents leaving the ODPP.

We recommend that the ODPP should ensure staff keep CASES up to date so
managers can use CASES for effective monitoring, reporting and decision
making. CASES should be developed as the only repository for pro forma.

In so doing the ODPP should:

= develop a regular, consistent and systematic approach to the review
of solicitors’ practices by Managing Lawyers

=  review case specific templates that are available on IDMS, DPP Net
and CASES and relocate all relevant pro forma to CASES.
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Our assessment

Changes in
criminal law

3.3 Does the ODPP have an efficient method of keeping
staff apprised of legal developments?

The ODPP’s Research Unit disseminates information to staff on changes to
the law and legal procedures efficiently.

The ODPP handles about 17,000 criminal matters each year under its
mandate to conduct indictable criminal proceedings on behalf of the State
of New South Wales.

It is essential the legal staff of the ODPP keep pace with developments in
criminal law. The pace of change to the criminal law has accelerated in
recent years. Exhibit 12 shows the number of Acts and Regulations that
affected the work of the ODPP during 1999-2006.

Exhibit 12: Number of Acts and Regulations that affect the work of

the ODPP 1999 to 2006
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To meet this challenge the ODPP has developed a Research Unit, which is
highly regarded across the justice sector. An important focus of the Unit’s
work is the analysis of criminal case law and legislation. Significant cases,
Acts and Regulations are summarised by the Unit and this material is
published in online form on the DPP Research Unit website. On a day to day
basis the Unit also makes available to the ODPP’s staff NSW Court of Criminal
Appeal judgments together with relevant High Court, NSW Court of Appeal

and NSW Supreme Court judgments.

The two major functions of the Unit are to:

= provide legal information services to the ODPP staff that promotes

awareness of developments in criminal law and procedure

=  provide advice on law and procedure to staff in response to issues that

arise during the preparation and conduct of matters.
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The Unit sees itself as providing ‘operational support’, and aims to be
responsive, relevant, practical and timely in meeting the needs of lawyers.
There are times when the Research Unit’s advice may be required within a
few days, and others when the advice is required within minutes. The Unit
currently deals with between 700-750 queries per year, many of which are
undertaken at short notice.

Other initiatives The work of the Unit is supplemented by daily update e-mails about current
decisions in the Court of Criminal Appeal (CCA) produced by two CCA Crown
Prosecutors.

The ODPP also has a library that specialises in criminal law. The main
function of the library is to support the information and research needs of
lawyers, Crown Prosecutors and Witness Assistance Officers. It is located at
the ODPP Head Office, and serves all staff through its direct link over DPP
Net.

The ODPP Learning & Development Branch provides a range of learning
programs for the continuing professional development of Crown Prosecutors
and solicitors. This includes Mandatory Continuing Legal Education courses.
Barristers and solicitors must satisfy an extensive points system to qualify for
annual practising certificates.

The ODPP Learning & Development Branch also coordinates the annual
Solicitors Conference and the Regional Solicitors Conference. In addition, a
Deputy Senior Crown Prosecutor coordinates, with assistance from other
Crown Prosecutors on an ad hoc basis, Continuing Professional Development
events for Crown Prosecutors.
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4, Can the ODPP show its management
arrangements and work practices
support efficient management?
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At a glance

The key question we wanted to answer was:

Can the ODPP show its management arrangements and work practices
support efficient management?

Our assessment:

The ODPP has systems in place to manage the efficiency of individual
solicitors and other employees, although we found that they are not
routinely and consistently applied. Crown Prosecutors are statutory officers.
Managing them is complex and challenging. A robust and transparent
performance review process is needed, as may be a change in the law to
enable intervention for unsatisfactory performance.

Our research into practices in prosecution services elsewhere suggests that
some changes to how the ODPP allocates and processes matters could lead
to savings. These potential changes included:

= adopting in Sydney a workflow model similar to that in place in the
ODPP’s regional branch offices

= increasing the continuity of staff involvement in matters

The ODPP argues that current approaches (including Sydney Crown
Prosecutors generally working on one case at a time) are the most efficient
possible at the present resourcing level. Deficiencies in information
prevented us assessing the above alternatives against current approaches.

The ODPP could not show that it had the right number of prosecutors at the
right level to minimise costs while delivering quality services. It does
however agree that the $100,000 annual remuneration gap between Crown
Prosecutors and Trial Advocates needs to be bridged.

The ODPP has made efforts to encourage the District Court to alter its
listing practices and to encourage the NSW Police to improve brief quality,
but says these remain an impediment to its efficiency. To support these
efforts, the ODPP should adopt a more systematic approach to capturing
and quantifying the impact of the practices of other agencies on its
efficiency.

The ODPP has a Board with external members, an executive management
committee, an audit committee etc but given current deficiencies in
information and management practices these could work better. Unlike
some other prosecution offices and commercial legal firms, the ODPP does
not have a very senior position with responsibility across the organisation
for allocating resources and driving efficiency improvements. The ODPP is
prepared to consider such a position.

The ODPP does not undertake regular staff satisfaction surveys. We are
aware of one survey undertaken in 2004 which revealed a level of
dissatisfaction with management practices. Our investigations suggest that
there is still considerable dissatisfaction among staff in many sections of the
ODPP.
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Our assessment

Managing
employees

Crown Prosecutor
management

4.1 How well does the ODPP manage the efficiency of
individuals?

The ODPP has a number of systems in place to manage the efficiency of
individual solicitors and other employees. It needs to ensure that they are
routinely and consistently applied.

Management of Crown Prosecutors is not sufficiently systematic or
effective. This has also been found by past reviews. Crown Prosecutors are
not employees, but independent statutory officers. Managing them is
complex and challenging. To manage them better, the law may need to be
changed to give the Director the power to suspend or discharge Crown
Prosecutors not performing satisfactorily. This would need to be
accompanied by a robust and transparent performance review process.

The ODPP has a combination of processes to monitor the efficiency of
solicitors and other employees including:

= file reviews

=  practice reviews

=  workload management reviews
= CASES analysis

= supervision of written work.

The ODPP says these processes are used for ongoing, objective and
systematic monitoring of groups and individual staff. The ODPP has not,
however, shown us how it gains assurance that this is working as planned.
Also:

= evidence from the 2004 Staff Survey, Practice Reviews, and our
interviews with staff indicate that these processes may not in fact be
routinely and consistently implemented

= the rigour of such processes also suffers from a lack of information on
the time taken by individuals and groups to undertake activities.

Crown Prosecutors are not employees. As described in Chapter 1, they are
statutory appointees. Although not employees, Crown Prosecutors salaries
are paid by government from public funds. Indeed, this cost alone forms
some 30 per cent of the ODPP budget.

The ODPP is accountable to government for the efficient use of these funds
and therefore must have systems in place to ensure Crown Prosecutors
efficiently perform their service to the people of New South Wales.

The ODPP believes that it constantly and effectively monitors and assesses
the performance and workload of Crown Prosecutors. However it did not
demonstrate a systematic process for workload or case review.

A factor in managing Crown Prosecutor workload is the unpredictability of
court processes and managing this to ensure the efficient use of Crown
Prosecutor time. For example, a Crown Prosecutor may be allocated a
hearing to start on a Monday, but the matter is adjourned. The roster may
show that Crown Prosecutor to be unavailable, but that is no longer the
situation.
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The ODPP tells us that in Sydney when a Crown Prosecutor and/or Trial
Advocate is briefed in a trial the details are recorded in CASES and in a
paper based Crown Prosecutors diary (CP Diary).

The Professional Assistant to the Senior Crown Prosecutor has responsibility
for updating the roster for Crown Prosecutors on CASES. This roster
indicates the matter a Crown Prosecutor/Trial Advocate is briefed in and/or
is preparing.

The CP diary is also the responsibility of the Professional Assistant to the
Senior Crown Prosecutor. It is a tool used to show the availability of Crown
Prosecutors/Trial Advocates and Deputy Senior Crown Prosecutors for the
purpose of briefing and recording commitments. The CP diary is set up to
allow the Professional Assistant to the Senior Crown Prosecutor to see at
the one time for each week of the month:

= all trial Crown Prosecutor/Trial Advocate commitments
= all Deputy Senior Crown Prosecutor commitments
= all CCA Crown Prosecutor commitments

= all PTU Crown Prosecutor commitments.

This is not possible to view at the one time on the CASES system.

In addition to the CP diary a “Court Diary Report - by Venue” is generated
by the Professional Assistant to the Senior Crown Prosecutor through CASES.
This is a hard copy record of those briefed in trials, fitness hearings and
other matters for the week.

Therefore, the ODPP keep the following records of the briefing of every
trial, fitness hearing or short matter:

= CPdiary
= CASES
= Court Diary Report - by venue.

The Deputy Senior Crown Prosecutor (Country) is responsible for the
rostering of Crown Prosecutors and Trial Advocates outside Sydney. Each
regional branch is required to advise him/her, on a daily basis, what each
Crown Prosecutor or Trial Advocate is doing at each of their courts. This is
to allow the Deputy Senior Crown Prosecutor (Country) to make necessary
emergency alterations to the Crown Prosecutor roster on the basis of the
person’s actual court commitment leading up to a given date. This
recognises that the roster alone can give a misleading impression of work
commitments. Such a procedure, if implemented effectively, should
promote better utilisation of Crown Prosecutors and Trial Advocates.

We are not aware of a similar procedure to inform the Professional Assistant
to the Deputy Senior Crown Prosecutor of daily changes to the status of the
roster of Crown Prosecutors in Sydney.

A formal, transparent and reportable work allocation and case review
system is needed to assure:

= differences between Crown Prosecutors performance are contained
within an acceptable range

= accountability for public funds.
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Crown Prosecutor
assessment

Recommendation

The ODPP advises that the performance of Crown Prosecutors is assessed by
all who observe it. It says that most of their work is done in public courts
where they are assessed continuously by Judges, Magistrates, their
opponents, their instructors, victims and witnesses, police, the media and
public. In addition, it says Crown Prosecutor performance is assessed by the
Director and Deputy Directors (who act on their reports) and the Senior and
Deputy Senior Crown Prosecutors (with whom they confer).

The ODPP says that any errors by Crown Prosecutors can affect the result of
a prosecution. This may create an appeal (where the performance is
assessed by appellate judges and all involved in that process) or result in a
complaint to the Bar Association and/or the Legal Services Commissioner.
Appellate Crown Prosecutors also have their written submissions scrutinised
and assessed by their instructors, by the Director and Deputy Directors, by
their opponents and by the appellate judges. Criticism of their work is
made publicly in the adversarial court process.

Even if we accept this, the monitoring described above is focussed on
Crown Prosecutor effectiveness and professional standards. It does not
focus on value for money. In addition such scrutiny applies only to a portion
of their professional duties.

Although the ODPP advised us that Crown Prosecutor workload is recorded
in a number of ways, it did not demonstrate that this information was
routinely and systematically used to analyse and report to the Board or
Management Committee on Crown Prosecutor workload. The position today
remains largely as it was in 2003, when the Base Budget Review said:

There appears to be a lack of up to date management practices for
monitoring the workload of Crown Prosecutors and, in view of the
high proportion of the ODPP’s budget allocated to this function, the
Review Group considers that there is a need for improved financial
accountability, in line with other areas of the ODPP.

We believe there should be a greater emphasis on the management
of the Crown Prosecutors, including workload measurement.

The ODPP advised us that the Crown Prosecutors Act 1986 provides a barrier
to effective management of the Crown Prosecutors. Effectively, existing
Crown Prosecutors can only be removed from office by the Governor in
Council in limited circumstances. There is no scope to suspend or remove a
Crown Prosecutor for poor performance. Together with a broad
interpretation of prosecutorial independence by some Crown Prosecutors,
this has to date hindered effective management of the Crown Prosecutors.

We recommend that the ODPP improve its management of workload and
workflow including Crown Prosecutors’ workload and efficiency.

In so doing the ODPP should:

= ensure that the systems for performance management in the Solicitor’s
Office are implemented consistently

= systematically analyse the workload and efficiency of Crown
Prosecutors

= consider asking the Attorney General to amend the Crown Prosecutors
Act 1986 to give the Director of Public Prosecutions power to suspend
and dismiss Crown Prosecutors for serious neglect of duty. This would
be subject to appropriate controls to ensure that the process is fair,
transparent and affords natural justice.
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Our assessment

Prosecutor roles

4.2 Is the ODPP using prosecutors efficiently?

Compared to Sydney, Crown Prosecutors in regional branches work more
closely with the solicitors who instruct them in their cases, are usually
involved in cases earlier, and manage multiple cases. The ODPP considers
the ‘pool’ approach adopted in Sydney is better suited to the type of
matter and the District Court listing practices there.

Much better information on costs and services is needed to test properly the
feasibility and relative merits of the current Sydney ‘pool’ arrangement
compared to a model comprising a smaller number of chambers ‘paired’
with groups of solicitors.

Crown Prosecutors and Trial Advocates play an important role in the ODPP’s
prosecutions. They determine how a case is to be run, including whether to
accept pleas of guilty, what is the appropriate charge to proceed with,
what evidence is needed and what strategy to use in the matter. They then
conduct the prosecutions before the court.

We found that some ODPP’s in other States have recently changed their
structures, workflow arrangements and briefing practices to encourage:

= closer working between Crown Prosecutors and solicitors

= front-end loading

= cradle to grave case management.

Exhibit 13: Recent developments in other jurisdictions

Queensland

The DPP in Queensland moved from a structure whereby Brisbane Crown
Prosecutors were geographically and professionally isolated from the
lawyers preparing files to a ‘chambers’ model whereby lawyers and
prosecutors are combined into teams.

South Australia

The report of a review of the Office of the South Australian Director of
Public Prosecutions (June 2006) recommended that it be restructured. The
goal was to move from separation of prosecutors and lawyers to focused,
integrated small multi-skilled teams. The review considered that the
separation of the Office’s senior and experienced criminal lawyers
(generally speaking the prosecutors) into a team on their own floor caused
a problem. It meant these skilled resources were not perceived as being
widely available to the remainder of the Office. The SA DPP’s 2006-07
Annual Report indicates it is implementing recommendations of the review.

Western Australia

As a result of a review in 2005, the WA Office of the Director of Public
Prosecutions has made a number of structural and procedural changes.
These were based on the principles of ‘front end loading’ and ‘cradle to
grave’ approaches to case management.

Source: Audit Office research
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Early prosecutor
involvement

Continuity of
involvement

Sydney has ‘pool’
of prosecutors

A possible
alternative
approach

‘Front end loading’ is the premise that most work should occur at the
beginning of a matter’s journey through the criminal justice system rather
than in the weeks prior to trial. The early involvement of the prosecutor
encourages guilty offenders to plead guilty early by ensuring the right
charges are laid and the prosecution case is exposed to the defence early.

One benefit of an early guilty plea is that senior, expensive prosecutors do
not need to prepare for and conduct a trial. If trials can be avoided whilst
still providing a just outcome, the demand for court resources should fall,
creating an additional potential for savings. The quality of the prosecution
case should also be improved by an experienced prosecutor reviewing the
available evidence as early as possible and identifying any shortcomings to
be addressed by the investigator.

‘Cradle to grave’ case management is a process in which each case should
be managed by the same solicitor and Crown Prosecutor or Trial Advocate
from the beginning of the case to the very end.

In regional branches, Crown Prosecutors are located in ‘chambers’ in close
proximity to solicitors. They work closely with the instructing solicitors, are
briefed by the office’s Managing Lawyer, are usually involved in cases early,
and manage multiple cases. We found:

= this arrangement is broadly consistent with recent reform directions
elsewhere

= most staff and stakeholders we interviewed considered the regional
arrangements worked reasonably well.

Sydney Crown Prosecutors (approximately 70) are located in one large
‘chamber’ over three floors. The solicitors who prepare the cases and
instruct them are located on separate floors to the Crown Prosecutors.
Crown Prosecutors are briefed by the Professional Assistant to the Senior
Crown Prosecutor (a solicitor), usually get involved later in matters, and for
the most part manage one matter at a time.

The ODPP considers this approach is overall better suited to the type of
matter and the District Court listing practices in Sydney. The ODPP advised
us that Sydney gets longer and often more complex trials than the regional
branches. It says that having a ‘pool’ of Crown Prosecutors in Sydney
enables flexibility with briefing and that this increases the opportunity to
give matters back to Crown Prosecutors who have been previously briefed.

To better capture the benefits of a closer working relationship between
Crown Prosecutors and solicitors, including front end loading and cradle to
the grave case management, an alternative for Sydney based on research
could look something like this:

= say, four separate Crown Prosecutor chambers, each with a ‘Head of
Chambers’, one or more Deputy Senior Crown Prosecutors and several
Crown Prosecutors

= four groups of solicitors, each with a Managing Lawyer, Trial Advocates,
solicitors and administrative staff

= each group of solicitors ‘paired’ with a chamber of Crown Prosecutors

= Managing Lawyers to brief Deputy Senior Crown and Crown Prosecutors
in their ‘paired’ chamber directly
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Previous
recommendations

Re-briefing of
matters

= the Solicitor for Public Prosecutions to allocate matters to the solicitor
groups and brief the most serious matters directly to the Senior Crown
Prosecutor or Deputy Senior Crown Prosecutors

= the Solicitor for Public Prosecutions and the Senior Crown Prosecutor to
monitor workloads and if necessary move matters between groups and
chambers to keep workload reasonably balanced.

Such a model could potentially better capture the benefits of a closer
working relationship between Crown Prosecutors and solicitors, front end
loading and cradle to the grave case management.

Many staff we spoke with said that such a model is feasible and would
result in substantial efficiencies. They say it would make allocation of
matters and workloads among Crown Prosecutors more transparent, and
better transfer the skills and experience of Crown Prosecutors to solicitors.

This is not the first examination which has raised issues concerning the
efficiency of Sydney work practices. In 1998, the COCOG said:

In some areas, the corporate culture is one of separation and
individual responsibility rather than teamwork. In particular, the
level of teamwork between Crown Prosecutors and lawyers in Sydney
West and Country offices contrasts with a degree of separation in
the Sydney office. Lawyers in the Sydney office lack adequate access
to Crown Prosecutors for advice in screening cases and developing
briefs of evidence.

At that time COCOG recommended that the ODPP should consider:

... assigning Crown Prosecutors to individual groups in the Sydney
office, physically locating them with those groups while, at the
same time, providing as much as possible for Sydney Crown
Prosecutors to be able to interact with each other for informal peer
support and information exchange.

The ODPP, however, says a model such as that described above would be
less cost and time efficient, would make management of Crown Prosecutors
more difficult, and would reduce the mutual support the barristers
presently provide to each other.

We recognise that each model has strengths and weaknesses, and that
District Court listing practices will impact on the efficiency of each.

To test properly the feasibility and relative merits of each, however,
requires much better information on costs and services than the ODPP has
at present.

The ODPP advises that in Sydney in the period June 2006 to December 2006,
16 per cent of matters were re-briefed and for the period from January
2007 to June 2007, 14 per cent of matters were re-briefed.
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Recommendation

The ODPP advises the reasons that matters were re-briefed include that the
Crown Prosecutor previously briefed:

= was occupied in another trial
= had leave approved for the period that the trial had been listed

= had another trial listed for the same date which they had previously
been briefed in

= had been assigned Court of Criminal Appeal work for that six month
period

= was in another region from which the matter had been transferred and
the Crown Prosecutor could not travel with the matter

= had an ethical difficulty in remaining briefed in the matter

= was a private barrister and an in-house Crown Prosecutor was available
to take the matter

= had retired.

When a matter is re-briefed, the resultant inefficiencies can be:

= each Crown Prosecutor sequentially involved in the matter has to
review the brief

» impaired communication with the accused’s defence lawyers

= a later Crown Prosecutor may decide that the indictment should be
changed. As a result, the defence may be unsure of the charges faced
until close to trial which reduces the likelihood of an early guilty plea

= alater Crown Prosecutor may want additional evidence than that which
satisfied the previous Crown Prosecutor. Conversely a later Crown
Prosecutor may not need work which has been done to satisfy a previous
Crown Prosecutor

= damage to relationships with victims and witness as they have to deal
with different staff.

The ODPP has not provided data on the costs of re-briefing, but combining
the above information on the proportion of re-briefing with information in
the 2005-2006 Annual Report, this equates to about 84 Sydney trials being
re-briefed. Given the average length of a Sydney trial was about ten days,
and allowing one third of this time for preparation, approximately 280
Crown Prosecutor days were wasted in 2005-06 in Sydney through re-
briefing.

There will always be the need for some-re-briefing. However, the level of
re-briefing in Sydney supports our argument that a review is needed to
examine whether Sydney Head Office’s structure and briefing arrangements
are optimal.

We recommend that once the ODPP has better information on the costs of
prosecutions, it use this to:

= improve its management arrangements

= inform a detailed, independent study into the feasibility of creating a
number of smaller Crown Prosecutors chambers in Sydney and ‘pairing’
these with groups of solicitors.
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Our assessment

Prosecutor level

4.3 Does the ODPP have the right number and type of
prosecutors?

The ODPP could not convince us that it had the right number of prosecutors
at the right level to minimise costs while delivering quality services. It
agrees that the $100,000 difference in annual remuneration between Crown
Prosecutors and Trial Advocates is too great and that a position between
the two needs to be established.

Note: The ODPP advised us that all barristers and solicitors under the
direction of the Director of Public Prosecutions are ‘prosecutors’. We use
the term ‘prosecutor’ in section 4.3 to refer to Crown Prosecutors and Trial
Advocates only.

Efficiency requires that each prosecution be undertaken at the least cost
that provides an acceptable level of quality. For example it is not efficient
to have a very experienced and skilled Crown Prosecutor doing a relatively
simple matter which could be satisfactorily conducted by a less expensive
Trial Advocate. Prosecutions range in difficulty and complexity, from
straightforward to highly complex.

We therefore expected there to be a range of prosecutor levels. The
following table outlines the current salaries and conditions of the various
prosecutor levels.

Exhibit 14: Prosecutor levels and salaries from July 2007
Position Annual Salary
Trial Advocate $126,422
Crown Prosecutor $220,300
Deputy Senior Crown Prosecutor $239,640
Senior Crown Prosecutor $264,510

Note: All Crown Prosecutor salaries include conveyance allowance of $15,840.
They also receive eight weeks leave each year whereas the Trial Advocates

receive four.

The almost $100,000 difference in annual remuneration between Trial
Advocates and Crown Prosecutors stands out as an apparent anomaly.

There does appear to be a need to fill the gap in some way, so that there is
a graduated remuneration arrangement consistent with the range of
complexity and difficulty of matters.

The ODPP has advised it is considering establishing an Associate Crown
Prosecutor position between the Trial Advocates and the Crown
Prosecutors.

It is open to debate whether an Associate Crown Prosecutor or a Senior
Trial Advocate position is the best approach. The possible advantages of
creating a Senior Trial Advocate position instead of or in addition to an
Associate Crown Prosecutor position should be considered.

Senior Trial Advocate positions would provide more flexibility and easier
management because they would be employees rather than statutory
officers.
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The ODPP says the creation of an Associate Crown Prosecutor position has
greater merit because:

= almost invariably an accused person is represented by an experienced
barrister at trial and sometimes Senior Counsel

= the title of Associate Crown Prosecutor rather than Senior Trial
Advocate gives the prosecutor greater status and respect in the eyes of
both the judge and his/her opponent

= it is truly reflective of the experience he/she has gained

= itis far more likely to attract better quality applicants from the Bar. A
barrister is more likely to consider an Associate Crown Prosecutor’s job
than a perceived step down to a Senior Trial Advocate

= it would be a barrister whose conduct would need to comply with the
NSW Barristers Rules and would be subject to the Bar Association’s
disciplinary conduct regime.

However, we make the following observations:

= about 50 per cent of Crown Prosecutor appointments have come from
the Solicitor’s Office

= it may be prudent to establish more than one new level of prosecutor

= the newly created positions should supplement, but not replace or
downgrade, existing Trial Advocate positions

= currently Trial Advocates are, wherever possible, briefed with trials
from their own Practice Groups. As this encourages continuity we would
recommend this practice continue

= Trial Advocate positions can be filled by solicitors who are ‘acting up’
for periods of time. This opportunity allows for professional
development, career progression, and flexibility to meet the ebb and
flow of demand.

A second issue is the number of each level of prosecutor.

Exhibit 15: Prosecutor levels and number as at November 2007
Position Number
Trial Advocate 20
Crown Prosecutor 75
Deputy Senior Crown Prosecutor 15
Senior Crown Prosecutor 1

The appropriate number of each level of prosecutor is a risk management
issue. It is about balancing the risk that a less experienced prosecutor may
be less competent, against the lower cost of Trial Advocates.

The ODPP sees “the ultimate price for using less experienced advocates to
conduct serious criminal work as enormous. The confidence of the
community is the most important requirement of the criminal justice
system”. The ODPP manages this risk by applying guidelines in selecting the
matters that Trial Advocates are briefed in. These are outlined below.
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However selecting the number and type of prosecutor is also about getting
the best value from the prosecution dollar, and managing within allocated
resources.

In this regard, the ODPP advises that the rationale for the current mix of
Crown Prosecutors and Trial Advocates is that both are being used to their
maximum capacity. The ODPP say the overflow of cases that are briefed to
the private bar is an indicator that more of both Crown Prosecutors and
Trial Advocates are required.

This rationale does not provide an objective assessment of the number or
type of prosecutions that could be efficiently managed by prosecutors of
different levels of experience and competence, be they Trial Advocates or
Crown Prosecutors. Without such an assessment, we cannot conclude
whether the ODPP has the right mix of prosecutors.

The ODPP has guidelines for the types of cases to be briefed to Trial
Advocates. It says that Trial Advocates are not Crown Prosecutors, are not
paid equally and should not be expected to bear the same responsibilities
and perhaps pressures as a Crown Prosecutor. The ODPP say this is no
reflection upon any Trial Advocate but merely a reflection of what is fair
and industrially appropriate.

The guidelines are based on ODPP policy, fairness and the best interest of
the officer concerned. They are:

= Trial Advocates are not to be briefed in cases involving death

= Trial Advocates are not to be briefed in matters carrying a penalty of 25
years or more (save some of the child sex offences and some offences
against section 25A of the Drug Misuse and Trafficking Act 1985)

= Trial Advocates should not be briefed in lengthy matters

= Trial Advocates should not be briefed in matters complex either in facts
or law, or matters which, by their nature or personalities involved,
provide a higher than usual risk of scrutiny or complaint

= wherever possible Trial Advocates should not be briefed away from
their headquarters, where they have the support of the Crown
Prosecutors, and other staff and facilities.

The ODPP has not demonstrated how it assesses compliance with these
guidelines, or whether they are reviewed.

The ODPP says that:

= there are more experienced Crown Prosecutors than others and more
experienced Trial Advocates than others

= Trial Advocates cannot do some work that can be done by Crown
Prosecutors. This is because they can only be allocated trials suitable
for their experience and ability

= if the number of Crown Prosecutors were reduced to allow for an
increased number of Trial Advocates, the latter could not be used to
replace Crown Prosecutors.

= to change the mix would result in an increase in private briefing (if the
work was to be done at all effectively).

78

Efficiency of the Office of the Director of Public Prosecutions



Can the ODPP show its management arrangements and work practices support efficient management?

Matching
experience to
need

Recommendation

Our assessment

We cannot make any findings on the optimum mix of Crown Prosecutors and
Trial Advocates. Nor can the ODPP provide evidence to demonstrate that it
has the correct balance. What seems to be the major concern is matching
the correct prosecutor level of experience to the appropriate trials.

An initiative adopted by another prosecution service is to:

= categorise each prosecutor according to their experience and
competence

= categorise all incoming matters as to complexity etc

= match the matters with the appropriate prosecutor according to these
categories

= provide training and development opportunities to allow prosecutors to
gain further experience so they can expand the matters they are able to
handle.

The ODPP could look at developing a similar process. A starting point would
be to consider the average annual case load and forecast the number of
cases appropriate for different levels of experience.

Currently about 20 per cent of prosecutors are Trial Advocates. The current
80/20 mix may be best, however the ODPP need an objective analysis to
determine this.

We cannot be definitive about this issue due to the absence of good
information. However, we make the following observations:

= Trial Advocates in rural areas may be responsible for a trial that would
be deemed not appropriate in Sydney. This seems to work adequately,
which raises the question of whether the Sydney approach may be
insufficiently flexible

= toillustrate the importance of achieving a correct balance, about seven
Trial Advocates could be funded for about the same cost as four Crown
Prosecutors

= increasing the number of prosecutors in this cost-neutral way might also
facilitate alternative case-handling arrangements in Sydney akin to that
in regional/rural areas, such as the creation of (say) four prosecutor
chambers each working with a group of solicitors.

We recommend that the ODPP document the rationale for the relative
number of prosecutors and levels of experience required, and examine the
risks and potential benefits of reducing the number of Crown Prosecutors
and using the funds to create additional Trial Advocate, Senior Trial
Advocate or Associate Crown Prosecutor positions.

4.4 Is the ODPP using its solicitors efficiently?

It is common for several solicitors at different levels to work on a matter
consecutively, with each having to review the file before doing their
assigned work. ODPP says this is the most cost effective way to handle
matters, because staff do work appropriate to their remuneration. This
does not, however, recognise the efficiencies that would come from
continuity of staff involvement in matters, such as more ownership and less
duplication. It is persuasive that a number of prosecution services
elsewhere are adopting this ‘cradle to grave’ approach.
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Maintaining
continuity

Greater
ownership of
matters

As discussed above, a common theme in reforms elsewhere in Australia has
been ‘continuity’ or ‘cradle to grave’ case management. This is about
ensuring, wherever possible, that officers who become involved
substantively in a matter stay in it until it is resolved.

The ODPP has recognised this better practice. Their ‘Best Practice for
Sexual Assault Prosecutions’ guide includes strategies to promote the
continuity of the carriage of matters by solicitors and earlier involvement
of Crown Prosecutors in reviewing matters and negotiating with the
defence. This approach has been applied since 20 August 2007.

But across the Solicitor’s Office generally, continuity of case management
is not usual. It is common for several solicitors to work on a matter
consecutively, with each having to review the file before doing their
assigned work.

The ODPP says that continuity of representation is clearly preferable, but is
more costly and resource hungry than providing representation at different
levels of seniority at different stages of prosecutions.

This does not, however, recognise the costs of double (or more) handling.
Such costs include:

= the duplication of preparation time as multiple legal officers review a
file in order to take action in the matter

= the loss of knowledge of details not written into files and/or the need
to prepare files for transfer to another staff member multiple times

= damage to relationships with victims and witness as they have to deal
with different staff

= impaired communication with defence lawyers

= loss of ownership of the outcome of the matter, with a consequence
that staff may leave it to the next officer to remedy shortcomings in the
matter.

Added benefits of the ‘cradle to grave’ approach include active case
management with a focus on the timely and just resolution of a matter, and
the positive impact on morale and performance likely to stem from
continuity.

The ODPP’s Solicitor’s Office also has various policies and procedures to
promote consistency in case handling across the state. But there is
variation in approach between offices. The ODPP demonstrated that some
of this variation was a response to local conditions, but much seems to be
more due to local preference than local need. For example, we found
differences between offices in the way:

= files were arranged

= the Witness Assistance Service operated

= pre-trial screening was done.

More consistent practices across the ODPP would benefit staff who move
from one location to another, assist in ensuring compliance with protocols
and policies, and assist the Court to be more efficient. In most cases, there

is a ‘best practice’ approach among offices, and adoption of this in other
offices will lead to efficiencies.
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Recommendation

Our assessment

The wider justice
system

Court listing
practices

We recommend that the ODPP work towards adopting a ‘cradle to grave’
approach to case management and systematically set about standardising
practices across the Solicitor’s Office.

In so doing the ODPP should:

= brief workflow analysts to undertake a detailed study to determine the
pros and cons of moving from the current ‘division of labour’ approach
toward greater continuity

= examine opportunities to identify and implement common practices
between offices and groups within the Solicitor’s Office.

4.5 Is the ODPP’s efficiency affected by other agencies?

The ODPP has made efforts to encourage the District Court to alter its
listing practices and to encourage the NSW Police to improve brief quality,
but says these remain an impediment to its efficiency. To support these
efforts, the ODPP should adopt a more systematic approach to capturing
and quantifying the impact of other agencies on its efficiency.

A key issue for the ODPP is that it is a component of the broader New South
Wales criminal justice system. Other major components include:

= the NSW Police Force
= the various courts dealing with criminal matters

= the court administration services, including Registrars who schedule
court hearings and trials

= the Legal Aid Commission
= the Public Defender’s Office.

There is a high degree of interdependence and day-to-day interaction
between the ODPP and these other stakeholders. As a result, the workload
and operations of the ODPP are significantly influenced by the actions and
decisions of other participants in the criminal justice system.

The constraints on the ODPP were identified in the 1998 COCOG report. In
respect to court listing practices COCOG found that:

... the over-listing of short matters and cases for trial by the District
Court and the frequency of trial adjournments, particularly caused
by the actions of defendants and their counsel have caused
approximately eleven percent of the time spent by ODPP prosecutors
and lawyers to be wasted because of the need for re-briefing or re-
familiarisation after matters did not proceed as originally
scheduled.

Over-listing happens when the court lists more cases for trial than it has
judges to hear the trials. Those trials that are ready to proceed on the trial
date, but have no judge available to hear them are ‘not reached’. This
means the judge did not get to that trial on that day. These trials are then
relisted on another date.

The District Court confirms that historically the courts have over-listed
trials. They say this is because some 45 per cent of the cases listed will not
proceed to trial. This can be due to a number of reasons. For example, the
accused person may plead guilty on the day of the trial or the ODPP may
decide not to proceed with the prosecution.
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The uncertainty of knowing how many trials would actually proceed meant
that the District Court has found it difficult to keep the courts occupied one
week but found them over occupied the next week.

In response to the over-listing issues it identified, COCOG recommended
that the government initiate a systematic reform process. This would focus
on matters where the efficiency, effectiveness and productivity of the ODPP
are affected by other parts of the criminal justice system.

COCOG’s report went on to comment that initiatives that may secure
immediate efficiency improvements included:

= block listing where the ODPP, the District Court and Legal Aid assign
personnel to a group which co-operatively case-manage cases

= reductions in the over-listing of trials and short matters.

Our consultation revealed there is still quite a difference in perspective
between the ODPP and the District Court on the impact of over-listing.

Court Services are responsible for all the District Court’s administrative
operations on a statewide basis. They advised us that they examined a pilot
block listing system trialled by the Victorian County Court from 2003 to
2006. That Court found that it was less effectively able to deploy judges
resulting in an increase in the number of trials not reached and an increase
in hearing delay. These results have led Court Services to conclude that the
introduction of a block listing system in the Sydney District Court would
have similar results.

The District Court advised us that there has been some reduction in the
over-listing of trials. Falling case loads in Sydney mean that instead of
listing 22 trials per week in Sydney as they did in 2000, the District Court
now list an average of 16 matters per week which involve the ODPP.

The District Court also advised that in Sydney no trial has been ‘not
reached’ for about seven years. Its figures of ‘not reached’ trials for Sydney
West are between two and three per cent and for country court sittings
about 15 per cent. The District Court says it is attempting to address the
number of ‘not reached’ trials in the country by introducing a centralised
callover system.

The ODPP advises that its resources are still being wasted due to current
listing practices. It says that when matters are listed, the focus is on
maximising the use of Court and judicial resources and little regard is paid to
the needs of the Crown or of prosecution witnesses.

The ODPP provided the following case study to illustrate its position.
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ODPP’s
perspective

Exhibit 16: Listing at Penrith District Court - first week of October 2007

In the first week of October 2007, the Penrith Office of the ODPP had 133
trials on hand. Of those, 42 per cent involved an allegation of sexual
assault or child sexual assault (CSA), 41 per cent involved allegations of
serious assault such as wounding and grievous bodily harm (usually
domestically based) and the remaining 17 per cent were robberies, drug
supply or aggravated break and enter matters.

Three District Courts usually sit at Penrith and six to eight trials are listed
every week. They are listed to commence on a Monday and are ranked in
priority by the District Court Registry. In addition, sentences and short
matters are listed daily.

Only one of the District Courts has CCTV facilities. So only two sexual
assault or CSA trials can be listed per week. This makes it impossible to
comply with the Best Practice code for sexual assault matters (ie to list
sexual assault trials within 4 months of committal). As at the first week in
October, trials were being listed in March and April 2008, as all dates for
the CCTV court had been filled until then.

That week, there were six trials listed but only one judge was available to
start a trial.

= The No. 1 priority trial involved a sexual assault and was estimated to
take 25 days. It was vacated on the application of the Court and was
listed for mention in November, 2007 to fix a fresh trial day at the
Sydney District Court.

= The No. 2 priority trial (sexual assault) started before the one sitting
judge.

= The No. 3 priority trial was transferred to Campbelltown District Court.

= The No. 4 priority trial was transferred to Sydney District Court. When
the trial commenced, none of the witnesses had turned up. A plea was
ultimately accepted to a charge of malicious wounding.

= The No. 5 priority trial, involving grievous bodily harm upon a woman
was not reached and was relisted for trial in late March 2008.

= A plea was accepted on the No. 6 priority trial.

Source: The ODPP 2007

The ODPP advises there are a number of consequences of the above
situation for its efficiency:

= if Crown Prosecutors and Trial Advocates move with trials from one
centre to another, there is time wastage and additional travelling costs.
Trials briefed to them in the following week have to be re-briefed to
another prosecutor at short notice

= frequently, Crown Prosecutors have to hold more than one brief each
week because of the number of trials listed. When trials are adjourned,
the Court has little regard to the Crown Prosecutor’s future
commitments. As a result, there is little chance to maintain continuity
of appearance by the Crown Prosecutor. It is possible that three or four
different Crown Prosecutors may prepare the same trial before it is
dealt with. Apart from the waste of effort, victims are disconcerted
when new Crown Prosecutors and solicitors take over the matter
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District Court’s
perspective

when trials are transferred, witnesses have to find their way to the new
venue. This may take hours of travel (eg from the Blue Mountains to
Campbelltown; from Camden to Sydney or from the Hills District to
Campbelltown) in areas where public transport is poor or non-existent.
Witnesses may become upset and frustrated. They may not turn up to
give evidence at all

after guilty verdicts at trial, sentencing is adjourned to a future date.
Some judges (and most victims) expect the Crown Prosecutor who ran
the trial to appear on sentence. This is difficult to do with the present
listing practices in Sydney West, as each week Crown Prosecutors are
briefed in fresh trials. Usually, a quite junior solicitor appears on
sentence. The time between the trial and sentencing can be
considerable. By the time the sentence is delivered the judge may have
re-located to a different venue, sometimes in a country circuit location.
This places more strain on the ODPP resources

from time to time, extra judicial resources are moved to a venue at
short notice and with little or no consultation, placing additional strain
on the ODPP resources. For example, for four weeks in
November/December 2007 there was an extra judge to hear short
matters allocated to Campbelltown District Court

when trials do not proceed, the registries may split short matters lists
and move quite complex sentences from one court to another. The ODPP
solicitors then have to pick matters up ‘on the fly’ and assist the court
with little or no preparation.

The ODPP also says the above problems are not limited to Sydney West.
They say they occur to varying extents in all parts of the State.

The District Court perspective of the Penrith District Court case study and
its trial listing practices are:

the first trial was vacated because of the estimated length of the trial.
Trials of that length are not listed in Sydney West if they can be avoided

of the other five trials one was heard at Penrith, one was heard at
Campbelltown, one pleaded guilty in Sydney and one pleaded guilty in
Penrith

only one judge being available at Penrith was because of trials listed in
previous weeks going longer than expected. The other two judges were
part-heard in those trials

if only one trial had been listed only one trial would have been disposed
of, whereas four trials were in fact disposed of

travel between the Sydney West courts and between those courts and
Sydney is not a difficult matter. However, there is some inconvenience
and it does waste some hours

the average length of a trial in Sydney is between eight and ten days. It
is much better in the community’s interest and in the victim’s interest
for the trial to go ahead and be finalised rather than have the trial stood
over to some other time

if a prosecutor is briefed to appear in an eight day trial, it is not going
to affect the future briefing of that prosecutor no matter where the
trial is heard, whether it is heard where it is listed or moved

at every trial listing the Crown Prosecutor is asked whether the date
fixed is suitable and whether witnesses are available
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NSW Police briefs
of evidence

= the District Court does move cases around particularly between the
Sydney West courts. For example, it will move cases when five out of
six trials at Penrith plead guilty but five out of six trials at
Campbelltown are ready to proceed and judges are left with nothing to
do at Penrith. The District Court then moves cases from Campbelltown
to Penrith

= for the period from 30 April 2007 to 31 October 2007, 14 trials were
transferred by the District Court between the Sydney West and Sydney
courts. This means that of 1097 trials in Sydney and Sydney West during
2007 about 20 to 24 trials were moved

= on completion of the new Parramatta Court complex a larger percentage
of Sydney West trials will be done at Parramatta. This should lead to a
reduction in the number of cases presently moved.

The ODPP advises that a trial management system, with regular reviews of
the status of cases before the court, as occurs in Parramatta, may help
avoid some of the problems it identifies. For example, in the 25 day matter
noted in the case study, a callover of the trial matters during the previous
week may have allowed witnesses to avoid taking unnecessary time off
work.

The ODPP has advocated changes to listing practices so that it can make
more efficient use of its resources. It has had only limited success, in part
because:

= it is not yet able to quantify the extent of inefficiency listing practices
cause the ODPP

= it is not possible to say whether the efficiencies accruing to the court
from the current listing practices exceed the inefficiencies they cause to
the ODPP and other stakeholders.

Another constraint the ODPP identify on their efficiency is the quality and
timeliness of the briefs of evidence it receives from the NSW Police.

This problem was identified in the 1998 COCOG Report and the Base Budget
Review in 2003. The Base Budget review said:

The need for improvement in Police briefs is one of the main issues
identified by the Police - DPP Prosecution Liaison Standing Committee
as requiring attention.

The NSW Police say there have been a number of strategies in recent times
to improve brief quality.

The ODPP says the problem persists despite substantial effort to encourage
improvement. For example the ODPP raises its concerns at inter-agency
committees, both statewide and local, and provides training to the NSW
Police at various levels and geographic locations.

The following comments of COCOG in 1998 may be equally applicable today:

The solution to this issue lies partly in the hands of ODPP. While
there are arrangements for discussions to be held regularly through
standing Police-ODPP liaison committees, there appears to be no
systematic, on-going monitoring of the quality of Police briefs and
feedback to the Police on the deficiencies in them.
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Criminal Case
Conferencing

Recommendation

In the absence of such a system, no data is available to gauge the
extent of the problem or evaluate the merits of alternative
solutions. The Office should examine ways of capturing reliable,
comprehensive management information on the quality of (and
deficiencies in) Police briefs while at the same time not imposing an
excessive data-collection burden on its lawyers.

Criminal Case Conferencing was an initiative by Government, involving the
ODPP, the Legal Aid Commission, the NSW Police Force and the private legal
profession. The ODPP advised us that the aims of the initiative were:

= to encourage the NSW Police to seek pre-charge advice to improve the
quality of briefs, increase charge certainty from the outset and reduce
delays in the courts

= to decrease the percentage of cases that were committed for trial by
encouraging those persons who plead guilty to do so earlier, before
cases were prepared for trial

= toincrease trial certainty so that 70 per cent rather than 50 per cent of
cases committed for trial actually proceeded to trial

= as a result to decrease the number of trials listed and the resources
required to prepare those trials.

The project began on 1 January 2006 on an administrative basis. The Legal
Aid Commission has made participation in the scheme a condition of
receiving legal aid. People paying for their own defence can participate if
they choose. The program does not currently apply to children.

The ODPP has provided some data that they say indicates a higher earlier
plea rate in matters that have been through Criminal Case Conferencing.

The trial has been extended to 31 March 2008, and one by-product of this
will be the availability of further data to assess the success of this initiative.

The ODPP advises that if this initiative is successful the outcome for the
whole criminal justice system will be positive. There will be fewer matters
which require preparation for and conduct of a trial. This will result in
savings generally to the justice sector - to the Legal Aid Commission, the
NSW Police, witnesses and victims of crime, Corrective Services and the
court system generally. The need for Police and expert witnesses will be
reduced. Sentence hearings (as opposed to trials) are less demanding on
victims. Finality will be brought to the proceedings at an earlier stage and
this will reduce the pressures associated with ongoing litigation.

The aims of Criminal Case Conferencing are consistent with the concept of
front-end loading discussed elsewhere. Whilst we have not undertaken an
in-depth review of CCC it appears it has had some success.

We recommend that the ODPP should adopt a more systematic approach to
capturing and quantifying the impact of the practices of other agencies on
its efficiency, and use the resulting information to support efforts to
maximise the efficiency of the justice system.
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In so doing the ODPP should:

=  develop more systematic approaches to capturing and quantifying the
impact on its operations of court listing practices and the quality of the
NSW Police briefs

= use this information to support its efforts to reduce the impact of
these on its efficiency

=  report the impacts to the Attorney General, NSW Treasury and in its
Annual Report.

While beyond the capability and responsibility of the ODPP alone, there
does appear to be a strong argument for a review, similar to that
recommended by COCOG in 1998, of the overall efficiency of the justice
system.

4.6 Does the ODPP have effective governance
arrangements?

Our assessment The ODPP’s accountability and governance arrangements are not sufficient
to make sure it is operating in the most efficient manner. Unlike in some
other jurisdictions, the ODPP does not have a very senior position with
responsibility across the organisation for allocating resources and driving
efficiency improvements. It has a board, executive management committee
and audit committee, but these could be used more effectively.

Board and The ODPP has an:
management

f » advisory board chaired by the Director that oversights management of
committees

the ODPP, and includes two external members
=  executive-level management committee, chaired by the Director
=  Audit and Risk Management Committee, chaired by a Deputy Director.

Nevertheless, we have identified throughout this report:
» that the ODPP is not able to show it is efficient

= anumber of shortcomings in the ODPP’s management practices.

Corporate culture We also identified significant differences between management and staff
and personnel perceptions of the ODPP’s management capability and performance.
issues
Focus group consultations undertaken across the organisation by the ODPP
in 2004 show staff concern about many issues, including resource allocation,
appreciation of effort and lack of teamwork.

Our interviews also revealed there is still quite a difference in perspective
between executive management and staff about how well the ODPP is
managed. This holds back improvements, and the ODPP has not shown that
it is systematically addressing staff concerns.

Further, many of the issues we found have been raised by previous reviews,
including reviews by:

»  Council on the Cost of Government - 1998

=  Base Budget Review - 2003

=  Kemp Consulting Group - January 2004.
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Senior manager

Some common issues included the need to:
= improve performance information and reporting

= use performance information to assist in improving management
practices, including a costing system

= adopt a structure that leads to a closer working relationship between
Crown Prosecutors and solicitors in Sydney akin to that operating in the
regions

= change the Sydney practices around briefing Crown Prosecutors

= address differences in perceptions of executives, managers and staff
about the overall quality of management in the ODPP, and improve
morale.

We therefore believe that the ODPP’s governance and management
arrangements are not working well enough.

We believe that the ODPP needs to establish a senior management position
to drive efficiency and improvement, thereby freeing up other senior staff
(including the Director) to concentrate on legal matters.

It is too much to expect the Director to both uphold the highest legal
standards and manage an organisation of more than 600 staff without the
support of a very senior, professional manager.

Such a position should report directly to the Director, and it should be given
similar or greater status to the existing Deputy Director positions. The
position should have a clear mandate across the whole ODPP to ensure:

=  wise spending
= introduce better management and accountability systems
=  improve measurement and reporting

= strengthen liaison with NSW Treasury and other agencies through being
proactive at identifying issues and bringing together the correct mix of
people to resolve them.

Previous reviewers have also suggested that the ODPP would benefit from a
very senior position dedicated to strategic management, including
performance measurement and management systems, reporting and driving
continuous improvement.

The introduction of an executive management position was first raised in
1998 when the COCOG Review recommended the ODPP establish a General
Manager position. This was rejected by the ODPP, who chose to retain the
recommended functions within the role of Manager, Corporate Services.

The Kemp Report in 2004 also identified the need to strengthen the senior
management structure to relieve the Director and Deputy Directors from
day to day management and administration functions to allow them more
time to focus on high level legal responsibilities. A number of options were
offered including creating a position of General Manager reporting to the
Director. The ODPP preferred to strengthen existing management
accountabilities.
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In place
elsewhere

Some DPP’s in other jurisdictions have introduced senior management roles
to provide a broad management focus to the organisation without impinging
on the independence of prosecutorial decision making.

Exhibit 17: Queensland has a very senior Executive Director

In Queensland, a senior position was established to develop and lead the
strategic direction and operational management of the ODPP (except legal
content) including service delivery and stakeholder relations.

As an integral member of the senior management team, the Executive
Director works closely with the Director and Executive staff to support the
ODPP preparing, instituting and conducting criminal prosecutions.

In addition, the Executive Director leads the ODPP’s prosecution support
services in the areas of

=  human resources

= financial and budget management

=  records and document services

=  case management systems

=  transcription and other prosecution support functions.

Source: Audit Office research

Large private sector legal firms also often have similar positions.

Exhibit 18: CEOs in large legal firms

Twenty years ago, the management function in a large legal firm would
have been headed by an able administrator who had probably worked their
way up through the firm’s non-lawyer ranks. They may have been given the
title Practice Manager, or perhaps Head of Corporate Services.

As legal firms grew and became more business-like, partners started to
recognise the need for new people to do the new work of organisation
management.

Now, the old position of practice manager has been transformed into a
Chief Executive Officer. Usually the position is held by a professional
person, often a qualified accountant with General Manager level
experience, receiving an income approaching that of the partners.

The CEQ’s job is to ensure the successful execution of the firm’s business
strategy. They report to and are reviewed by the Managing Partner of the
firm and the Chairman of the Board.

The CEO gains authority through such means as: their background and
experience, level of remuneration, either sitting on or chairing the
Executive Committee, and managing the resourcing issues.

Any legal issue is handled by the professional side of the firm, but the
lawyer partners recognise the potential of the CEQ’s business focus to
increase efficiencies and accountability, and to raise their earnings.

Source: Audit Office research
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Senior manager
reporting line

The Board

Recommendations

Although the ODPP is prepared to consider creation of a new executive
management position, it does not agree that the position needs to be as
senior as we recommend.

The ODPP is of the view that if the position was very senior, it would
undermine the Director’s decision making. It would also result in tension
between administrative efficiency and what is required to deliver high level
professional legal services to the State. At present the Director resolves any
such question. The ODPP also feels that such a position does not fit
comfortably into an organisation of highly experienced professional lawyers.
It is the ODPP’s view that management of criminal lawyers is best done by
other more experienced criminal lawyers with a wealth of knowledge about
the criminal justice system.

We believe the more senior position reporting to the Director would be
better placed to allocate resources, enhance accountability and promote
improvement across the organisation.

Given careful consideration of roles and responsibilities, the more senior
position would prove of great assistance to the Director. The appointment
of an appropriate person, qualified and/or experienced in law and
management, need not create unhealthy tension. Rather, it would provide
the Director with a level of support that is unavailable to him through the
current management structure or the arrangements proposed by the ODPP.

The Board needs better information on costs and services to monitor
efficiency systematically and make realistic and practical improvement
recommendations.

The Audit and Risk Committee is made up of ODPP officers. Good practice is
to appoint one, and preferably more, external members to such
committees. Better practice (as set out in the Australian National Audit
Office, Better Practice Guide, Public Sector Audit Committees, 2005) is to
appoint an external, independent Chair to such committees. Appointment
of an external chair would provide independent assurance to the Director
that the organisation’s corporate governance is as robust as possible.

We recommend that the ODPP:

= introduce a position of Executive Director with similar or greater status
to the existing Deputy Directors, reporting directly to the Director of
Public Prosecutions

= review other positions to rationalise management responsibilities
within the new position of Executive Director

=  provide better information on costs and services to the Board so it can
more effectively monitor efficiency and make realistic and practical
improvement recommendations

= appoint an independent Chair to the Audit and Risk Management
Committee.

= conduct regular surveys of staff satisfaction and implement a
systematic process to address staff concerns and improve morale.
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Appendix 1 About the audit

Audit background In June 2007 the NSW Treasurer requested the Auditor General to
conduct an audit of the Office of the Director of Public Prosecutions.

After due consideration of this request, the Auditor General agreed to
conduct a performance audit, but on lines of inquiry developed by the
Audit Office following consultation with the Office of the Director of
Public Prosecutions and other key stakeholders.

Audit Objective After such consultation the Auditor General decided that the
performance audit would examine and report on the efficiency of the
Office of the Director of Public Prosecutions.

Lines of inquiry In reaching our opinion against the audit objective, we sought to
answer the following questions:

1. Can the Office of the Director of Public Prosecutions show how
efficient it is?

2. Can the Office of the Director of Public Prosecutions show it has
adopted good management practices?

Audit criteria In answering the lines of inquiry, we used the following audit criteria
(the ‘what should be’) to judge performance. We based these
standards on our research of current thinking and guidance on better
practice. They were discussed and agreed with the ODPP.

For line of inquiry one, we assessed the extent to which the ODPP
could demonstrate that:

» it has an adequate set of efficiency indicators

= it has valid and reliable information on its services, costs and
efficiency

= its efficiency is high and improving
= itreports clearly its efficiency to the government and Parliament.

For line of inquiry two, we assessed the extent to which the ODPP
could demonstrate that:

» it has adequate internal governance arrangements
» its information systems support efficient management

» its management arrangements and work practices support efficient
operations

» it systematically identifies and takes action to address efficiency
constraints.

Line of inquiry one is discussed principally in Chapter Two, and line of
inquiry two in Chapters Three and Four of this report. Chapter One
provides background and contextual information.

Audit scope Our audit looked at the efficiency of the ODPP, focusing on its
prosecution activities. We did not examine:

» the effectiveness of the ODPP

» the efficiency of the justice system
= the adequacy of the ODPP’s budget
the NSW Police prosecutions.

92 Efficiency of the Office of the Director of Public Prosecutions



Appendices

Audit approach

Audit selection

Audit methodology

Acknowledgements

Audit team

Audit cost

We also did not question the merits of Government policy objectives.

We acquired subject matter expertise through:

*= interviews and examination of relevant documents including
guidelines, reports, studies, strategies and reviews relating to the
ODPP

= discussions with relevant staff as required

= discussions with representatives of key stakeholders

= comparisons where appropriate with other States and countries
= relevant government and best practice guidelines

= the engagement of Nexus Management Consulting and Bendelta
Consulting to advise on performance measurement and
governance.

We use a strategic approach to selecting performance audits which
balances our performance audit program to reflect issues of interest to
Parliament and the community. Details of our approach to selecting
topics and our forward program are available on our website.

Our performance audit methodology is designed to satisfy Australian
Audit Standards AUS 806 and 808 on performance auditing, and to
reflect current thinking on performance auditing practices. We
produce our audits under a quality management system certified to
International Standard ISO 9001. Our processes have also been
designed to comply with the auditing requirements specified in the
Public Finance and Audit Act 1983.

We gratefully acknowledge the co-operation and assistance provided
by the Office of the Director of Public Prosecutions. In particular, we
wish to thank our liaison officers and all staff who participated in
interviews, assisted with document review or provided other material
relevant to the audit.

We were also greatly assisted by discussions with representatives of a
number of other bodies and individuals including NSW Treasury, NSW
Attorney-General’s Department, the NSW Police Force, NSW Legal Aid
Commission, Queensland’s DPP, Victoria’s OPP, Western Australia’s
ODPP, Commonwealth DPP, members of the judiciary, the NSW Crown
Solicitor’s Office, the NSW Public Service Association, the NSW Bar
Association, and the Law Society of NSW, VOCAL (victims advocates),
NSW Public Defenders Office, and the Office of the Legal Services
Commissioner.

The audit team comprised Rod Longford and Penelope Josey. Sean
Crumlin provided direction and quality assurance.

Including staff costs, printing costs and overheads the estimated cost
of the audit is $425,000.
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Prosecution performance indicators

Prosecution performance indicators

NSW ODPP Current

Percentage of cases where costs were awarded due to the conduct of the
prosecution

Proportion of matters returning a finding of guilt

Proportion of trials listed which were adjourned on the application of the Crown
Average number of days between arrest and committal for trial

Cost per matter disposed of

Average number of days from arrest to matter disposal

Commonwealth DPP

Prosecutions resulting in conviction

Defended summary hearing resulted in conviction
Defended committals resulting in a committal order
Defendants tried and convicted

Prosecutions sentence appeals in summary matters upheld

Prosecutions sentence appeals on a prosecution on indictment upheld

OPP Victoria Number of briefs prepared and hearings attended
Findings of guilt (guilty pleas and convictions), acquittals and other as a % of
case disposals
Number of guilty pleas pre trial as a % of case disposals
Judge sitting days in the Supreme and County Courts (as an indication of
workload impacts within the OPP)
County Court appeals completed
Number of appeals by the DPP to the Supreme Court, the Court of Appeal and
the High Court
Number of contested committals
Number of filing hearings - Magistrates’ Court
Number of adjournments sought by the Crown in Country Court and Magistrates’
Court on the grounds of insufficient time to prepare
Percentage of procedures not meeting statutory time limits
Number of guilty pleas listed as a trial as a % of case disposals
Number of trials as a % of total case disposals
Trials conducted in various Courts
Pleas of guilt in various Courts
Case outcomes as a % of total disposals
Judge sitting days (excluding circuits) in various Courts
Appeals to Court of Appeal, Supreme Court and High Court
County Court appeals completed
Contested committals
Prosecutor appearance rates
Expenditure on external counsel fee as a % of recurrent expenditure
Total Counsel appearance costs as a % of total recurrent expenditure
Briefs prepared and hearings attended
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Prosecution performance indicators

Western Australia

Establishing a case to answer

Convictions after trial

Early advice to Court on charges

Cost per prosecutions

Timeliness of lodgement of indictments and notices of discontinuance

Effective trial rates (proportion of listed trials where a jury is sworn and
evidence heard)

Proportion of work briefed out
Budget (including confiscations) performance
Staff profile

South Australia

Number of briefs finalised by the Committal Unit
Number of briefs finalised by the ODPP

Percentage of briefs committed through the Committal Unit in which the DPP
entered a nolle Prosequi after committal

Percentage of committed matters which were finalised by a guilty verdict or
guilty plea

Percentage of trials where ODPP meet court timetable legal requirements for
court lists

Total cost

ACT

Timely conduct of the prosecutions by the DPP - % and number of costs that
comply with specific court time requirements

Average cost per prosecutor business day

Northern Territory

New matters

Establish sufficient evidence before Court of Summary Jurisdiction
Findings of guilt in the Supreme Court

Convictions after trial or hearing

Filing of indictments within 28 days of committal

Service of a s105A Justice Act brief of evidence no later than 14 days before
committal

Meeting client timeframes

United Kingdom

Increase the number of crimes for which an offender is brought to justice to
1.25 million

Reduce post-charge attrition (unsuccessful outcomes)

Deliver the benefits of charging, by reducing the discontinuance rate and
increasing guilty pleas

Reduce ineffective trials in Magistrate’s Courts and in Crown Court
Reduce the number of hearings and adjournments

Increase the number of sanction detections as a percentage of recorded crime

American
Prosecutors
Research Institute

Convictions

Incarcerations

Dismissals

Placement in treatment or alternative programs
Disposition of like offenders and like offences
Pleas to original charge

Time to bring cases to disposition
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Victim and witness assistance performance indicators

NSW ODPP Current
Victoria

South Australia

American
Prosecutors
Research Institute

United Kingdom

Level of victim and witness satisfaction (by survey)

Customer satisfaction

Number of clients seen by the Witness Assistance Service

Witness Assistance Service referrals 1995-2007

Witness Assistance Service referrals by month - 2007

Victim & witness attitudes about personal safety during prosecution
Victim & witness knowledge of criminal justice system processes
Victim notification & responses

Actions on behalf of victims

Victim satisfaction with the criminal justice experience

Establish the satisfaction levels of witnesses with the service provided by WCU’s

Development of the criminal justice system performance indicators

NSW ODPP Current

United Kingdom

American
Prosecutors
Research Institute

Northern Ireland

Number of corporate activities or processes implemented or reviewed each year
Number of submissions made on proposed and existing legislation

Reduce unsuccessful outcomes in hate crimes

Improve the quality of business delivery informed by community engagement
Joint policy/legislation adopted

New & ongoing partnerships

Training sessions provided
Timely police response to requests for information
Timely communication of decision to victim

Timely response to correspondence

Confiscation of proceeds of crime

Western Australia
United Kingdom
American

Prosecutors
Research Institute

The ODPP will satisfy the Court in more than 95% of Applications for a Freezing
Order that an order should be made by the Court

In conducting confiscation matters the ODPP will use its resources to achieve an
optimal cost per matter

Increase the number and value of assets confiscated and reported
Restitution ordered and completed

Time to complete restitution

Provision of advice to other agencies performance indicators

NSW ODPP Current

South Australia

Percentage of advisings completed in agreed time
Adjudication outcomes

Opinion outcomes
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Accused
Adjourn
Advocacy

Appeal

Arraignment

Bar

Barrister/Counsel

Bill of indictment (or
indictment)

Brief

Callover

Case/matter
CASES

Charges
Client

Committal
proceedings

Committal for trial

Glossary

Person charged with a criminal offence.

To suspend proceedings to another time or place.
When lawyers represent the ODPP in court.

A re-hearing in a different court requested by either the convicted
person or the ODPP.

A court proceeding carried out about two weeks after a matter is
committed for trial. In this proceeding the bill of indictment is given to
the Court, and the charges are read out to the accused. The accused
must then plead guilty or not guilty to the charges set out in the bill of
indictment.

A shortened reference to barristers who are members of the New South
Wales Bar Association.

Legal practitioners and specialist advocates. Their principal work
involves presenting cases in courts and other formal hearings such as
tribunals. They also undertake a variety of other work, including
providing specialist legal advice. They must hold a current practising
certificate to practise as a barrister.

A document setting out the charges against the accused.

The purpose of an indictment is to inform an accused person of the
charge against him or her so that the person will be able to prepare a
defence.

A document of instructions prepared and sent by the instructing
solicitor to the barrister/counsel to appear in court. It includes the
papers relevant to the case, copies of court documents, statements of
the evidence of witnesses, etc.

The court sets a date to check on the progress of matters. The legal
representatives of the prosecution and defence have to come to the
court to advise of their readiness to proceed with the trial. This
includes telling the court any problems they may have in being ready to
proceed on the trial date.

The proceeding referred to the ODPP by the NSW Police, which the
ODPP will conduct through to resolution.

The electronic case management system developed and used by the
ODPP.

The criminal charges the NSW Police make against the accused.

A person to whom or for whom legal services are provided. In the ODPP
the Solicitor’s Office provides legal services to the Director, who is the
one and only ‘client’ of the Solicitor’s Office. Victims of crime are not
clients of the ODPP.

A hearing before a Magistrate in the Local Court for the purpose of
deciding whether a person charged with an indictable offence should be
committed for trial or sentence.

When a Magistrate of the Local Court finds there is sufficient evidence
on which the accused might be convicted, the Magistrate refers the
matter for trial to the Local, District or Supreme Court.
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Constructive notice

Conviction

Counsel/Barrister

Court of Criminal
Appeal

Crown Prosecutor

Decisions
Defence

Defended case

Deputy Senior Crown
Prosecutor

Director of Public
Prosecutions

Discharged

Discontinued

District Court

Election

When the court decides that a person got notice of some information
even though actual notice was not personally given to him or her.

The outcome of a criminal prosecution when the accused person is
found guilty of an offence.

Legal practitioners and specialist advocates. Their principal work
involves presenting cases in courts and other formal hearings such as
tribunals. They also undertake a variety of other work, including
providing specialist legal advice. They must hold a current practising
certificate to practise as a barrister.

The highest court in New South Wales for criminal matters. It hears
appeals on sentence or conviction in criminal proceedings that were
originally tried in the District or Supreme Court. It is constituted by
three or more judges of the Supreme Court.

Statutory officers who are appointed under the Crown Prosecutors Act
1986 and whose primary role is to conduct prosecutions in criminal
proceedings on behalf of New South Wales.

Crown Prosecutors are answerable to the Director of Public
Prosecutions for the performance of their duties.

A decision is the pronouncement or conclusion reached by the court
after an evaluation of facts and law.

The accused person and their legal advisors.

Where an accused person pleads not guilty to an offence, and the
matter progresses through the criminal justice system, ultimately to
trial.

A senior position within the ranks of Crown Prosecutors. These position
holders are responsible to the Senior Crown Prosecutor for the due
exercise of their functions. The Senior and Deputy Senior Crown
Prosecutors generally prosecute Supreme Court trials and the more
complex District Court matters.

The head of the Office of the Director of Public Prosecutions. The
position holder is responsible for instituting and prosecuting indictable
offences in New South Wales.

When the court makes the decision that a prosecution should not
proceed any further.

When the ODPP make the decision not to continue with a prosecution.

A New South Wales Court created by the District Court Act 1973. The
full name for the District Court is the District Court of New South
Wales. This Court has the jurisdiction to deal with offences that carry a
sentence of up to 25 year imprisonment.

Some criminal offences are specified in the Criminal Procedure Act
1986 (in Table 1 and 2), which may be dealt with in the District Court or
the Local Court. Election refers to the process where the ODPP selects
the appropriate course of disposal for such matters.
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High Court

Higher courts
Indictable offence
Indictment (or bill of

indictment)

Instructing solicitor

Jurisdiction

Law Society of New
South Wales

Lawyer

Listing

Local Court

Lower courts

Managing Lawyer

Matter/case

Mention

New South Wales Bar
Association

Offence

Office of the Director
of Public
Prosecutions (ODPP)

A Commonwealth Court created by the High Court of Australia Act
1979. Its full name is the High Court of Australia. It is the highest Court
in the Australian judicial system. Its functions are to interpret and
apply the law of Australia; to decide cases of special federal
significance including challenges to the constitutional validity of laws
and to hear appeals, by special leave, from Federal, State and Territory
courts.

The higher courts are the Supreme Court (and, within it, the Court of
Criminal Appeal), and the District Court.

A criminal offence that must be heard by the District or Supreme Court.

A document setting out the charges against the accused. The purpose of
an indictment is to inform an accused person of the charge against him
or her so that the person will be able to prepare a defence.

The solicitor who gives the brief to the barrister to conduct the
proceedings, or the solicitor who attends court to support the barrister
in the proceedings.

The authority of a court to try cases and rule on legal matters within a
particular geographic area and/or over certain types of legal cases.

Professional organisation for solicitors in New South Wales.

A person with legal qualifications, who is admitted to the legal
profession under the Legal Profession Act 2004. A lawyer may be a
solicitor or a barrister.

The process used by the courts to allocate dates for cases to come
before them.

A New South Wales Court created by the Local Courts Act 1982. The full
name of the Local Court is the Local Court of New South Wales. It has
jurisdiction to deal (to finality) with offences that carry no more than
two years imprisonment as maximum penalty but can accumulate
sentences up to five years.

The main lower court is the Local Court. Other lower courts are
Children’s Courts and Coroners’ Courts.

The senior solicitor within each regional branch or practice group of the
ODPP. This position holder has responsibilities for management of the
branch or group, including supervising other solicitors.

The proceeding referred to the ODPP by the NSW Police, and which the
ODPP will conduct through to finalisation.

When a case is listed before a court to check on its progress.

Professional organisation for barristers in New South Wales.

An offence against the laws of New South Wales.

The New South Wales Office of the Director of Public Prosecutions,
which prosecutes criminal offences against the laws of New South
Wales. The ODPP employs solicitors to prepare and prosecute cases and
also uses barristers called Crown Prosecutors to prosecute in trials.
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Over-listing

Plea

Pre trial screening

Police brief

Proceedings

Prosecution

Public Defender
Re-briefing
Senior Crown

Prosecutor

Sentence

Sentence
proceedings

Solicitor

Solicitor for Public
Prosecutions

Solicitor’s Office

Stood over

Subpoena

Summary offence

When the court lists more cases for trial than it has judges to hear the
trials.

The response by an accused person to the charges made against them.
This can be a plea of guilty or a plea of not guilty.

The ODPP screens the charges laid by the NSW Police to see if the
charges can be supported by the evidence.

The charges and evidence received by the ODPP from the NSW Police.

All or any of the legal steps and measures taken to prosecute a case
from beginning to end.

The means of bringing a supposed offender to justice and punishment
through the criminal legal system on behalf of the community.

A salaried barrister, independent of the government, who appears in
serious criminal matters for alleged offenders who have been granted
legal aid.

Taking a brief from one lawyer, who for some reason cannot continue
to prosecute the matter, and giving it to another lawyer.

The highest rank of Crown Prosecutor. There is only one Senior Crown
Prosecutor appointed at any one time. The Senior and Deputy Senior
Crown Prosecutors generally prosecute Supreme Court trials and the
more complex District Court matters.

The punishment given to a person convicted of a crime. A sentence
includes all fines, community service, restitution or other punishment,
or terms of probation. A sentence is ordered by the judge who hears
the trial.

The court proceeding about the sentence that should be imposed on the
guilty person by the judge.

A legal practitioner who holds a current practising certificate to
practise as a solicitor in New South Wales. Solicitor’s work includes
advising clients on legal matters, representing clients in courts, and
preparing cases for barristers to present in the higher courts.

The head of the Solicitor’s Office within the ODPP. A statutory officer
employed under the Director of Public Prosecutions Act 1986. The
Solicitor is responsible to the Director for the due exercise of his/her
functions.

The Solicitor for Public Prosecutions, the two Deputy Solicitors (Legal
and Operations), the three Assistant Solicitors (Sydney, Sydney West
and Country) and the solicitors and administrative support staff make
up the Office of the Solicitor for Public Prosecutions. At the time of
writing there are about 470 solicitors and administrative officers in the
Solicitor’s Office.

When a matter is ordered by the Court to return to the Court on
another day.

A legal document issued by a court or judicial officer that requires a
person to appear before the Court or to produce documents to the
Court.

Criminal offences that carry a penalty of less than two years.
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Summary trial

Supreme Court

The Crown

Trial

Trial Advocate
Victim

Witness

A criminal offence dealt with in the Local Court by a Magistrate. This
often means a trial without a jury.

A New South Wales Court created by the Supreme Court Act 1970. Its
full name is the Supreme Court of New South Wales. It has jurisdiction
in matters that carry life sentences (murder, large drug importation
etc) - although the Supreme Court may also deal with those matters
that are usually dealt with in the District Court.

Under the Director of Public Prosecutions Act 1986, the principal
functions and responsibilities of the Director are to be exercised on
behalf of the Crown. This means on behalf of the Parliament and
community of New South Wales.

The court process where evidence is presented before the court. Most
trials are conducted with a jury, although if both the prosecution and
the defence agree, a trial can be conducted by a judge alone.

Solicitors in the ODPP who conduct trials in the District Court.
The person against whom a crime has been committed.

A person who sees or experiences an event, and has important
knowledge that is useful in a prosecution. A witness testifies under oath
in a trial. A victim may be a witness.
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Outcome Statements for 2003-04, September 2002

The NSW Treasury, Guidelines for budget funding and savings
requirements for public sector wage agreements, December 2001

The NSW Treasury, Guide to Economic Performance Measurement for
General Government Sector Agencies: Policy and Guidelines Paper, August
2001

The NSW Treasury, The Financial Management Framework for the General
Government Sector, December 2000

The NSW Treasury, Service costing in general government sector agencies:
Policy & Guidelines Paper, April 2007

The NSW Treasury, What you do and why: An agency guide to defining
results and services: Policy and Guidelines Paper, September 2006

The Queensland Audit Office, Are departmental output performance
measures relevant, appropriate and a fair representation of performance
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The Queensland Audit Office, Better Practice Guide: Output Performance
Measurement and Reporting, February 2006
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Performance Audits by the
Audit Office of New South Wales
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Performance audit reports and related publications

Performance Auditing

What are performance audits?

Performance audits determine whether an
agency is carrying out its activities effectively,
and doing so economically and efficiently and
in compliance with all relevant laws.

Performance audits may review a government
program, all or part of a government agency or
consider particular issues which affect the
whole public sector.

Where appropriate, performance audits make
recommendations for improvements.

If you wish to find out what performance audits
are currently in progress, visit our website at
www.audit.nsw.gov.au.

Why do we conduct performance audits?

Performance audits provide independent
assurance to Parliament and the public that
government funds are being spent efficiently
and effectively, and in accordance with the
law.

Performance audits seek to improve the
efficiency and effectiveness of government
agencies so that the community receives value
for money from government services.

Performance audits also assist the
accountability process by holding managers to
account for agency performance.

What are the phases in performance auditing?

Performance audits have three key phases:
planning, fieldwork and report writing.

During the planning phase, the audit team will
develop audit criteria and define the audit field
work.

At the completion of field work we will meet
with agency management to discuss all
significant matters arising out of the audit.
Following this, we will prepare a draft
performance audit report.

We meet with agency management to check
that facts presented in the report are accurate
and that recommendations are practical and
appropriate. Following this, a formal draft
report is provided to the CEO for comment.
The relevant Minister is also provided with a
copy of the final report. The final report,

which is tabled in Parliament, includes any
comment made by the CEO on the conclusion
and the recommendations of the audit.

Depending on the scope, performance audits
can take several months to complete.

Copies of our performance audit reports can be
obtained from our website or by contacting our
Office.

How do we measure an agency’s
performance?

During the planning phase, the team develops
the audit criteria. These are standards of
performance against which the agency or
program is assessed. Criteria may be based on
best practice, government targets,
benchmarks, or published guidelines.

Do we check to see if recommendations have
been implemented?

Every few years we conduct a follow-up audit.
These follow-up audits look at the extent to
which action has been taken to address issues
or recommendations agreed to in an earlier
performance audit.

The Public Accounts Committee (PAC) may also
conduct reviews or hold inquiries into matters
raised in performance audit reports. Agencies are
also requested to report actions taken against
each recommendation in their annual report.

Who audits the auditors?

Our performance audits are subject to internal
and external quality reviews against relevant
Australian and international standards. This
includes ongoing independent certification of
our ISO 9001 quality management system.

The PAC is also responsible for overseeing the
activities of the Audit Office and conducts a
review of our operations every three years.

Who pays for performance audits?

No fee is charged for performance audits. Our
performance audit services are funded by the
NSW Parliament and from internal sources.

Further information

Further information can be obtained from our
website www.audit.nsw.gov.au or by
contacting us on 9275 7277.
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Performance audit reports and related publications

Performance Audit Reports

No Agency or Issues Examined Title of Performance Audit Report or Date Tabled in
Publication Parliament or
Published
91 University of New South Wales Educational Testing Centre 21 November 2001
92 Department of Urban Affairs and  Environmental Impact Assessment of 28 November 2001
Planning Major Projects
93 Department of Information Government Property Register 31 January 2002
Technology and Management
94 State Debt Recovery Office Collecting Outstanding Fines and 17 April 2002
Penalties
95 Roads and Traffic Authority Managing Environmental Issues 29 April 2002
96 NSW Agriculture Managing Animal Disease Emergencies 8 May 2002
97 State Transit Authority Bus Maintenance and Bus Contracts 29 May 2002
Department of Transport
98 Risk Management Managing Risk in the NSW Public Sector 19 June 2002
99 E-Government User-friendliness of Websites 26 June 2002
100 NSW Police Managing Sick Leave 23 July 2002
Department of Corrective
Services
101  Department of Land and Water Regulating the Clearing of Native 20 August 2002
Conservation Vegetation
102  E-government Electronic Procurement of Hospital 25 September 2002
Supplies
103  NSW Public Sector Outsourcing Information Technology 23 October 2002
104  Ministry for the Arts Managing Grants 4 December 2002
Department of Community
Services
Department of Sport and
Recreation
105 Department of Health Managing Hospital Waste 10 December 2002
Including Area Health Services
and Hospitals
106  State Rail Authority CityRail Passenger Security 12 February 2003
107  NSW Agriculture Implementing the Ovine Johne’s Disease 26 February 2003
Program
108 Department of Sustainable Protecting Our Rivers 7 May 2003
Natural Resources
Environment Protection Authority
109  Department of Education and Managing Teacher Performance 14 May 2003
Training
110  NSW Police The Police Assistance Line 5 June 2003

111

112
113

E-Government

State Rail Authority
Sydney Water Corporation

Roads and Traffic Authority
Delivering Services Online

The Millennium Train Project

Northside Storage Tunnel Project

11 June 2003

17 June 2003
24 July 2003
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Performance audit reports and related publications

No Agency or Issues Examined Title of Performance Audit Report or Date Tabled in
Publication Parliament or
Published
114 Ministry of Transport Freedom of Information 28 August 2003
Premier’s Department
Department of Education and
Training
115  NSW Police Dealing with Unlicensed and 4 September 2003
NSW Roads and Traffic Authority  Unregistered Driving
116  NSW Department of Health Waiting Times for Elective Surgery in 18 September 2003
Public Hospitals
117  Follow-up of Performance Audits = Complaints and Review Processes 24 September 2003
(September 1999)
Provision of Industry Assistance
(December 1998)
118  Judging Performance from Review of Eight Agencies’ Annual 1 October 2003
Annual Reports Reports
119  Asset Disposal Disposal of Sydney Harbour Foreshore 26 November 2003
Land
120  Follow-up of Performance Audits = Enforcement of Street Parking (1999) 10 December 2003
NSW Police Staff Rostering, Tasking and Allocation
(2000)
121 Department of Health Code Red: 15 December 2003
NSW Ambulance Service Hospital Emergency Departments
122 Follow-up of Performance Audit Controlling and Reducing Pollution from 12 May 2004
Industry (April 2001)
123  National Parks and Wildlife Managing Natural and Cultural Heritage 16 June 2004
Service in Parks and Reserves
124  Fleet Management Meeting Business Needs 30 June 2004
125 Department of Health Transporting and Treating Emergency 28 July 2004
NSW Ambulance Service Patients
126  Department of Education and School Annual Reports 15 September 2004
Training
127 Department of Ageing, Disability = Home Care Service 13 October 2004
and Home Care
128* Department of Commerce Shared Corporate Services: Realising the 3 November 2004
Benefit
including guidance on better practice
129  Follow-up of Performance Audit Environmental Impact Assessment of 1 February 2005
Major Projects (2001)
130* Fraud Control Current Progress and Future Directions 9 February 2005
including guidance on better practice
131 Follow-up of Performance Audit Maintenance of Public Housing (2001) 2 March 2005
Department of Housing
132 Follow-up of Performance Audit Collecting Outstanding Fines and 17 March 2005
State Debt Recovery Office Penalties (2002)
133 Follow-up of Performance Audit Management of Intellectual Property 30 March 2005
Premier’s Department (2001)
134  Department of Environment and Managing Air Quality 6 April 2005
Conservation
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Performance audit reports and related publications

No Agency or Issues Examined Title of Performance Audit Report or Date Tabled in
Publication Parliament or
Published
135 Department of Infrastructure, Planning for Sydney’s Water Needs 4 May 2005
Planning and Natural Resources
Sydney Water Corporation
Sydney Catchment Authority
136 Department of Health Emergency Mental Health Services 26 May 2005
137  Department of Community Helpline 1 June 2005
Services
138  Follow-up of Performance Audit Bus Maintenance and Bus Contracts 14 June 2005
State Transit Authority (2002)
Ministry of Transport
139  RailCorp NSW Coping with Disruptions to CityRail 22 June 2005
Passenger Services
140 State Rescue Board of Coordination of Rescue Services 20 July 2005
New South Wales
141  State Budget In-year Monitoring of the State Budget 28 July 2005
142  Department of Juvenile Justice Managing and Measuring Success 14 September 2005
143 Asset Management Implementing Asset Management 12 October 2005
Reforms
144  NSW Treasury Oversight of State Owned Electricity 19 October 2005
Corporations
145  Follow-up of 2002 Performance Purchasing Hospital Supplies 23 November 2005
Audit
146  Bus Transitways Liverpool to Parramatta Bus Transitway 5 December 2005
147  Premier’s Department Relocating Agencies to Regional Areas 14 December 2005
148  Department of Education and The New Schools Privately Financed 8 March 2006
Training Project
149  Agency Collaboration Agencies Working Together to Improve 22 March 2006
Services
150  Follow-up of 2000 Performance Fare Evasion on Public Transport 26 April 2006
Audit
151  Department of Corrective Prisoner Rehabilitation 24 May 2006
Services
152  Roads and Traffic Authority The Cross City Tunnel Project 31 May 2006
153  Performance Information Agency Use of Performance Information 21 June 2006
to Manage Services
154  Follow-up of 2002 Performance Managing Sick Leave in NSW Police and June 2006
Audit the Department of Corrective Services
155  Follow-up of 2002 Performance Regulating the Clearing of Native 19 July 2006
Audit Vegetation
156* Fraud Control Fraud Control Improvement Kit: Meeting 20 July 2006
Your Fraud Control Obligations
157  Roads and Traffic Authority Condition of State Roads 16 August 2006
158  Department of Education and Educating Primary School Students with 6 September 2006
Training Disabilities
159  NSW Health Major Infectious Disease Outbreaks: 22 November 2006

Readiness to Respond
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Performance audit reports and related publications

No Agency or Issues Examined

Title of Performance Audit Report or
Publication

Date Tabled in
Parliament or
Published

160  NSW Health

161  Follow-up of 2003 Performance
Audit

162  NSW Health

163  Legal Aid Commission of NSW

164  Department of Juvenile Justice
NSW Police Force

165 Homelessness

166  Follow-up of Performance Audit
Department of Education and
Training

167  Follow-up of 2001 Performance
Audit: Ambulance Service of New
South Wales

168  Ministry of Transport
169  NSW Police Force
170  RailCorp

171 Department of Premier and
Cabinet
Department of Commerce

172  Department of Primary Industries

173  NSW Police Force

174  Department of Education and
Training

175 Department of Commerce
Department of Primary Industries

176*

177  Office of the Director of Public
Prosecutions

Better Practice Guide

Helping Older People Access a
Residential Aged Care Facility

The Police Assistance Line

Attracting, Retaining and Managing
Nurses in Hospitals

Distributing Legal Aid in
New South Wales

Addressing the Needs of Young
Offenders

Responding to Homelessness

Using Computers in Schools for Teaching
and Learning

Readiness to Respond

Connecting with Public Transport
Dealing with Household Burglaries

Signal Failures on the Metropolitan Rail
Network

Government Advertising

Improving Efficiency of Irrigation Water
Use on Farms

Police Rostering

Ageing workforce - Teachers
Managing Departmental Amalgamations
Implementing Successful Amalgamations

Efficiency of the Office of the Director
of Public Prosecutions

5 December 2006

6 December 2006

12 December 2006

13 December 2006

28 March 2007

2 May 2007

9 May 2007

6 June 2007

6 June 2007
27 June 2007
15 August 2007

29 August 2007

21 November 2007

5 December 2007
13 February 2008

5 March 2008

5 March 2008
March 2008

* Better Practice Guides
Performance audits on our website

A list of performance audits tabled or published since March 1997, as well as those currently in progress, can
be found on our website www.audit.nsw.gov.au.

If you have any problems accessing these reports, or are seeking older reports, please contact our Office

Services Manager on (02) 9275 7116.
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