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Foreword

Land clearing — particularly of native vegetation — is a worldwide concern.

It directly causesloss of wildlife habitat and is associated with loss of air and
water quality, reduced biodiversity and land degradation through salinity. Itis
also claimed to contribute to global warming.

In the generations since European settlement, substantial areas of the
continent — and the eastern Statesin particular - have been cleared to meet the
needs of farming, grazing and settlement. Without this clearing, Australia
would not be the developed economy it is, nor would we enjoy the standard
of living we do.

But until relatively recent times, the negative consequences of this clearing
were largely unrecognised. As the oldest, driest continent, Australia is
particularly vulnerable to the impact of land clearing. And once land is
cleared, reclamation and revegetation to a degree even approaching its native
status is extremely difficult.

Over recent years, a number of governments in Australia have brought in
new legidation in an attempt to regulate land clearing more stringently.
Despitethis, it is claimed that the rate of land clearing in Australiais now the
fifth highest in the world. Most of this clearing is in Queensland and New
South Wales.

This report reviews the progress made in New South Wales since the
introduction of the Native Vegetation Conservation Act 1997. The audit
focussed on how well the Department of Land and Water Conservation
regulates land clearing and balances the competing demands.

Thisisthelatest in aseries of reportswith an environmental focus. It reflects
our continuing commitment to auditing government activities affecting the
environment.

R J Sendt
Auditor-General
August 2002
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Executive Summary

The Audit

Legislation

Executive Summary

The objective of the audit was to examine the regulation of land
clearing of native vegetation in New South Wales by the
Department of Land and Water Conservation (DLWC).

The Native Vegetation Conservation Act 1997 (NVC Act) has
governed the clearing of native vegetation in NSW since 1 January
1998. However, the conservation of native vegetation depends on
the efforts of a number of government agencies and a range of
community based committees and expert panels that report to the
Minister. These processes have required considerable investment
of time, effort and money by state government agencies,
stakeholder groups and citizens.

Audit Opinion

Native vegetation is a complex and difficult area to regulate.
There is an inherent tension between economic development
and conservation.

The complexity is increased by the number of government
agencies and community based committees involved.
Accountability for achieving the objectives of the Act has not
been assigned to any one body.

The NVC Act requires a native vegetation conservation
strategy to bedeveloped. Somefour and a half year safter the
Act wasintroduced, the strategy hasstill not been announced.

In our opinion, the complexitiesand thelack of accountability
have contributed to the present position, wher eby a whole-of-
gover nment approach to the protection of native vegetation in
NSW has not been developed.

There are currently no objectives or targets to measure
progress in conserving native vegetation. Only one, of a
possible twenty-two regional management plans, has been
approved sincethe Act commenced.

Thereis also a lack of comprehensive information about the
statusof, and changesto, native vegetation acrossrural NSW.

DLWC — Regulating the Clearing of Native Vegetation



Executive Summary

Increasing
Complexity

Clarifying
Accountability

DLWC does not have an adequate information system and
operational capacity to efficiently and effectively regulate
native vegetation in NSW.

In the circumstances the regulatory task of DLWC is more
difficult.

In our opinion, DLWC needsto:
* improveitsinformation baseon native vegetation in NSW

* moreclearly definetheresourcesit needsto meet itslegal
responsibilitiesin regulating land clearing

» target those areas of highest risk in terms of the
conservation of native vegetation and the protection of
threatened species

= consider self regulation for areasthat are assessed aslow
risk by using an enforceable Code of Practice and
arrangementsfor external audit.

Audit Findings

Regulating native vegetation clearing is increasingly complex.
Reaching trade- of fs between environmental, economic and social
consderations is not easy, and it is largely unavoidable that some
parties will be dissatisfied with the process and the outcomes.

Government agencies share accountability for the protection of
native vegetation with community based committees that report
directly to the Minister for Land and Water Conservation.

Although DLWC is regarded as the lead agency, thisis not clear
from the legidation. For example:

= a Council is to develop a Native Vegetation Conservation
Strategy for NSW to guide the development of a regional
planning framework for native vegetation in NSW

= the Environment Protection Authority isrequired to protect the
environment (including native vegetation) and has significant
strategic and monitoring responsibilities under the Protection
of the Environment Administration Act 1991

= the National Parks and Wildlife Service is required to prepare
a Threat Abatement Plan under the Threatened Species

Conservation Act 1995 outlining actions to eliminate or
manage the clearing of native vegetation.
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Executive Summary

Developing a
Strategic
Approach

Information on
Native Vegetation

Assessing Proposals
for Clearing

The NV C Act requires aNative Vegetation Conservation Strategy
and regional vegetation management plans to be developed. The
Actissilent on the results these processes are expected to produce.

Some four and a half years after the Act came into effect, a
strategy, targets and management plans are yet to be finalised.
This means:

= consentswill have been issued for four to five years without
the benefit of regional vegetation management plans

= many regional vegetation management plans will have been
developed without the guidance of aNSW strategy or targets.

Under such circumstances there can be only limited assessment
and consideration of socio-economic impacts. Additionally, the
reforms may not adequately consider efficiency aspects and
DLWC may not have the resources to implement them.

DLWC does not have adequate information to effectively regulate
the clearing of native vegetation in NSW. For example:

= thereisno program in placeto systematically monitor changes
to native vegetation

= the DLWC Mapping Program will not offer a complete
coverage of NSW for many years

= there is no forma risk assessment to serve as a basis for
prioritising DLWC’s monitoring and mapping efforts.

Under the circumstances it is not possible to effectively set
priorities, assess progress in the achievement of objectives and
report on accomplishments in a meaningful way.

There are severa opportunities to improve the assessment of
applications to clear land of native vegetation including:

= completing the recommended rewrite of the staff guidelines

= improving the timeliness of assessments

= gpplicants, rather than DLWC staff, could prepare the
environmental assessment

» theassessment of socio-economic impacts and reconciliation
of multiple objectives requires greater consideration.

There is also an opportunity to use self-assessment to alow the
landholder greater flexibility. Thisshould allow DLWC to reduce
assessment costs but does create a risk to be managed.
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Executive Summary

Complianceand The likelihood of breaches of the NVC Act is high. The number
Enfor cement of alleged breaches is steadily increasing. DLWC's compliance
and enforcement efforts have been limited by:

= an Act that is difficult to enforce because of broadly worded
exemptions

= areactive approach (responding to alegations) rather than a
pro-active approach (based on systematic monitoring or audit)

* anincreasing quantum of regulation which is complex, costly
and difficult to enforce.

Performance of the DLWC has no system in place to monitor and report its
Regulatory System  performance in thisarea. Thereis no system of quality assurance
or document control.

There is no program to systematically monitor and report the
environmental and socio-economic results of the regulatory
system.

DLWC — Regulating the Clearing of Native Vegetation 5



Executive Summary

Strategic Approach

Infor mation on
Native Vegetation

Assessing Proposals
for Clearing

Compliance and
Enfor cement

Performance of the
Regulatory System

Recommendations

It is recommended that the Government clarify accountability for
outcomes in relation to native vegetation.

It is recommended that the Government and DLWC:

finaliseaNSW strategy and targets for native vegetation, with
due regard to socio-economic impacts

require that native vegetation management plans be finalised
by the end of 2003

develop a schedule for periodic review and external audit,
based on risk assessment

more clearly define DLWC's responsibilities, commitments
and resource needs.

immediately commence the systematic monitoring and
mapping of areas most at risk

develop a program for the remaining areas of the State
detailing the priorities, techniques, and frequency of
monitoring to apply to each sub unit of area — based on risk,
vegetation type, and cost effectiveness.

finalise the rewrite and reissue the staff guidelines,
incorporating the State strategy, objects, targets and plans

restructure the guidelines such that assessments are prepared
by the landholder, and the level of assessment required is
consistent with the likely risk to native vegetation

consider introducing fees for the assessment of applications
and opportunities to increase public involvement and
participation

remove the potential for a conflict of interest when the
Director-General of DLWC is involved in approving land
clearing applications and exemptions relating to State Forests,
which he also heads.

establish a program to independently monitor and publicly
report on compliance with the NVC Act, using a risk
management approach

establish appropriate systems and resources, del egate some of
these responsibilities to other regulatory agencies.

report annually on the performance of the regulatory system,
including environmental and socio-economic impacts

establish a mechanism for periodic audit and reporting of the
extent and condition of native vegetation in terms of
measurable objectives or targets.
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Executive Summary

Response from the Department of Land and Water
Conservation

General Comments The Department of Land and Water Conservation (DLWC) appreciates
the opportunity to provide a formal response to the performance audit
report on regulating the clearing of native vegetation. Regulating
clearing is particularly important in preserving soils, biodiversity and
reducing salinity inthe State. DLWC regul ation of native vegetation has
required the implementation of a variety of reforms, some of which are
controversial and have led to detailed community debate about how
native vegetation should be managed. | trust that thisreport will helpto
improve the transparency and public confidence in the operation of the
Native Vegetation Conservation Act, 1997 (NVC Act) and assist the
DLW(C to further improve its performance.

Developing a The NSW native vegetation reform program is in the developmental
Strategic Approach stage, with statewide strategiesand regional plansstill being devel oped.
A draft Native Vegetation Conservation Srategy has been prepared and
exhibited for public comment by the Native Vegetation Advisory Council.
The final strategy is currently being considered by Government. The
strategy takes account of socio-economic impacts of vegetation reform

and seeks to ameliorate these in its proposed actions.

A draft paper Interim Targets for Native Vegetation Restoration and
Revegetation in NSW has also been prepared for public comment. It is
currently with the NSW Government for consideration.

DLWC is aiming to complete a significant number of the Regional

Vegetation Management Plans (RVMPs) in the near future. It is
anticipated that the exhibition process for ten of the plans will be
completed in September 2002. However, there are two committees that
have met for thefirst timein early March 2002 and it will be sometime
before these committees will be ready to exhibit their plans.

DLWC hasput in place a number of initiativesto improve the process of
regional vegetation management planning, including enabling stepwise
delivery of plans, allocating additional resources to committees, and
assigning a senior member of DLWC as executive facilitator for each
committee. In addition, regional vegetation committees have each been
provided with up to $20,000 to undertake socio-economic analysis as
part of their plan preparation.

It is agreed that DLWC's responsibilities, commitments and resource
needs should be more clearly defined and understood. DLWC will
continue its efforts in these areas as part of the budget process.
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Executive Summary

Information on
Native Vegetation

Assessing Proposals
for Clearing

DLWC ismoving towards a mor e systematic approach to the monitoring
of changes to native vegetation across NSW. Previously, monitoring of
vegetation cover using satellite imagery has provided only a partial
picture of change. It focussed only on native vegetation above 20% cover
(the reports for 1995-1997 and 1997-2000 are on the DLWC website).
Satellite imagery analysis below this level of vegetation cover was not
reliable and new techniquesto provide comprehensve monitoring needed
to be devel oped.

DLWC isassisting the Native Vegetation Advisory Council to undertake
an investigation into approaches to the systematic monitoring of native
vegetation in NSW. A recent scientific workshop agreed on some broad
proposals. These are shortly to be discussed at a further workshop of
interest group representatives.

The devel opment of a systermatic monitoring programisadvancing. The
goal is a comprehensive program (including grassands) that will
monitor clearing, revegetation and regeneration. A combination of
satelliteimagery and sampling in highly cleared areasisproposed. Itis
anticipated that, following the Native Vegetation Advisory Council
workshop of interest groupsin August, a monitoring programthat meets
all needs and is not cost prohibitive will be implemented.

In addition, a program which will improve the digital vegetation extent
layer for NSWisbeing considered. Thisprogramwill allow measurement
of broad scal e changesto the status of vegetation at regional, bioregional
and Sate scales.

It is very time consuming and expensive to achieve comprehensive
mapping coverage of NSW. The NSW Government has allocated $17
million to this process over the period 1999-2006 in order to derive an
accurate and detailed map of the vegetation layer for NSW.

Priority for mapping efforts has been targeted to areas where regional

vegetation committeesarein operation, asthey arecurrently theprimary
user s of the information. Commitments have been made to meet the nesds
of the regional vegetation plans currently being developed. However,

DLWC will consider using a risk assessment approach, as suggested in
the Audit report, to the extension of the mapping program.

DLWC is endeavouring to continuously improve its processes for
assessing clearing applications. Recently, an external consultant was
engaged to review DLWC's processes. DLWC is already implementing
recommendationsfromthisreview. For example, asrecommended by the
review, proponentsmaking large applicationsarerequiredto collect all
pertinent information as outlined in the Environmental Planning and
Assessment Act Regulation 2000. This recommendation will also be
implemented for medium-sized applications by the end of 2002.

DLWC — Regulating the Clearing of Native Vegetation



Executive Summary

Compliance and
Enforcement

Theneed for amorerigorousassessment of social and-economicimpacts
and a moreactive consider ation of these assessmentsin balancing public
interest issues is an important part of the current revisions to the
assessment process. This work will be completed as part of a set of
integrated procedures and assessment guidelines.

A further review will be undertaken after 12 months of operation, to
ensure that any necessary procedural changes are incorporated. Any
gaps in this approach will be picked up where necessary in
supplementary regional guidelines specific to regional plans.

DLWC agrees that a user pays system of fees similar to other
applicationsunder the Environmental Planning and Assessment Act 1979
has benefits. The introduction of feeswill be considered for 2003.

DLWC has in place procedures that prevent any conflict of interest
concerning the dual role of the Director General for DLWC and Sate
Forests. Conflict of interest is avoided through delegation of roles and
responsibilities. For example, this occurs in the case of clearing
assessments, wher ethe deter mination of clearing approval sisdel egated
to Regional Directors or other staff.

In other cases, where both State Forests and DLWC have an interest in
the issue, theroleisfilled by Deputy Director Generals, such asin the
case of the Private Native Forestry Reference Group.

DLWC has prepared its NVC Act Compliance Policy for public release
and it will be available on the DLWC website. It is also expected that
moreinformation inrelation to compliance activity will be progressively
made available.

Thefact that alleged NVC Act breachesaregrowing at 20% p.a. largely
reflectstheincreasing level of awareness of the Act and itsrequirements
and henceincreased reporting. Whilethereporting of alleged breaches
is increasing, whether the actual number of breaches isincreasing is
unclear. DLWC already undertakes compliance activities focussed on
identified hot-spots and is developing a risk management approach to
managing the breaches. 1ssues such as scale of impact, proportion of a
particular habitat remaining, and remediation options will frame the
management of the risks associated with alleged breaches.

The Audit Report recommends delegation of some compliance and
enforcement to other regulatory agencies. It should be noted that
delegation of the consent, compliance and enforcement roles would
require changes to the Act. DLW(C is concerned that any delegation of
function that DLWC is currently responsible for, could reduce the
effectiveness and coordination benefits of having the one agency
administer the regulation of the NVC Act. However, this matter will be
examined.
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Executive Summary

Performance of the
Regulatory System

Concluding Remarks

DLWC hasongoing operational meetingsand discussionsregarding the
effectiveness and appropriateness of different regulatory tools for
addressing different situations. Adding further rigour to thisprocess, as
well asaddressing quality assurance and document control matters, will
befurther considered by DLWC.

Developing reliable and accurate methods of reporting on socio-
economicimpactsor environmental impactsof regulationsacrossNSWis
an extremely complex task. Furthermore, while DLWC and the RVMCs
undertake macro-level assessments of socio-economic impacts, it is
inevitably the distributional aspects and the impacts on specific
individuals that cause the greatest concern.

DLWC wel comesthe Audit Officefindingsand recommendationsas
a constructive contribution to DLWC's efforts to continuously
improveits performance. DLWC has already taken on board some
of these recommendations and is committed to continue using the
report as a basis for further improvement.

(sgned)

Dr RP Smith
Director-General

Dated: 8 August 2002
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1. Regulatory Environment
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1. Regulatory Environment

Key Threatening
Process

1.1 Introduction

Loss of native vegetation can lead to salinity, erosion, weeds,
degradation and the loss of habitat for native flora and fauna.

Private individuals and government agencies share responsibility
for managing native vegetation. Freehold lands comprise around
40% of the State and contain some of its most extensively cleared
lands, such as the wheat/sheep belt and the fertile coastal valleys.
The remaining Crown land includes Western Lands Leases,

national parks, state forests and stock routes.

Some areas of NSW, such asthe western slopes, central plains and
Riverina, have been significantly affected by the clearing of native
vegetation. Appendix 3 to this report shows estimated areas of
vegetation cleared by region in NSW.

Native vegetation in NSW, and in other parts of Australia, isunder
pressure as the need for development continues.

In September 2001 the clearing of native vegetation waslisted asa
Key Threatening Process under the State's Threatened Species
Conservation Act 1995 asiit:

» has resulted in widespread fragmentation of ecological
communities

» disrupted ecological function by diminishing the viability of
ecological communities

= caused loss of biodiversity and habitat destruction and led to
serious land degradation issues such as erosion and salinity.

12
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1. Regulatory Environment

1.2 Native Vegetation L egidation

NVC Act State Environmental Planning Policy (SEPP) No. 46— Protection
and Management of Native Vegetation, introduced specific
clearing controlsin NSW in August 1995 under the Environmental
Planning and Assessment Act 1979 (EP&A Act).

The Native Vegetation Conservation Act 1997 (NVC Act) placed
these controls within the cortext of a regional planning
framework. The Act:

= gpecifiesthat consent isrequired to clear native vegetationin a
wide range of circumstances

= provides for regional vegetation management plans that can
specify whether clearing of specific areas or vegetation typesis
permissible, with or without consent

» requires a Native Vegetation Advisory Council to develop a
native vegetation conservation strategy, designed to achieve
the objects of the Act, and to report annually to the Minister.

Objects The objects of the NVC Act are:

(@) to provide for the conservation and management of native
vegetation on aregional basis

(b) to encourage and promote native vegetation management in
the social, economic and environmenta interests of the State

(c) to protect native vegetation of high conservation value
(d) toimprove the condition of existing native vegetation

(e) to encourage the revegetation of land, and the rehabilitation
of land, with appropriate native vegetation

(f) toprevent theinappropriate clearing of vegetation

(9 to promote the dignificance of native vegetation, in
accordance with the principles of ecologically sustainable
development.

Source: NVC Actsec3

The NV C Act does not prevent clearing if it has been authorised
under certain other legidlation.

Exclusions from the operation of the NVC Act include areas
covered by the National Parks and Wildlife Act 1974 and the
Forestry Act 1916, and land zoned residential, business or
industrial.

DLWC — Regulating the Clearing of Native Vegetation 13



1. Regulatory Environment

National
Framework

I ncentives

1.3 Conserving Native Vegetation

Important national agreements for the conservation of native
vegetation in NSW are the:

National Framework for the Management and Monitoring of
Australia’ sNative Vegetation isan initiative of the Australian
and New Zealand Environment and Conservation Council
(ANZECC), which comprises all Commonwealth, State and
Territory Environment Ministers

National Biodiversity Strategy, prepared by ANZECC, which
aims to protect biological diversity and the complementary
NSW Biodiversity Srategy, which requires the completion of a
Native Vegetation Conservation Strategy and the devel opment
and implementation of regional vegetation management plans

Natural Heritage Trust Partnership Agreement between the
Commonwealth and NSW governments, which provides
financial assistance through the Bushcare program. This
Agreement, signed on 31 October 1997, established a national
goal ‘to reverse the long-term decline in the quality and extent
of Australia's native vegetation cover’ by June 2001,
commonly referred to as No Net Loss.

Landholders have access to a range of financia incentives to
encourage conservation of native vegetation. These include:

short term agreements for specific projects, such as those
available through Greening Australia and Landcare

DLWC Management Agreements for the longer term
protection of native vegetation

DLWC Property Agreementsthat include financial incentives
to re-vegetate areas with native vegetation and are recorded on
the property title

NPWS Voluntary Conservation Agreements, which are long
term and recorded on the property title and provide property
rate and tax relief in some areas

tax offsets for the costs of approved land-care works, such as
the new $25 million environmental management system
scheme

tax deductibility of land donated to approved conservation
organisations.

Thereisno provision for compensation in relation to land refused
clearance approval, even though a refusal may limit the
opportunity for economic devel opment.

14
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1. Regulatory Environment

1.4 Regulation of Land Clearing

The Australian and New Zealand Environment and Conservation
Council considered that a regulatory framework for the
management and monitoring of native vegetation should contain:

=  arequirement by agovernment agency or local authority
to seek approval to clear (native vegetation)

= definitions of the type of land, vegetation, or clearing that
requires approval, and identification of exemptions

= aprocess and criteriafor assessing applications to clear

= provison for other vegetation management mechanisms
such asregiona planning, management agreements, and
incentives

= provisions for offences and sanctions for activities in
breach of the regulations

= linksto the requirements of other legidation
= mechanisms for gppeals, monitoring and compliance.

Source: ANZECC, National Framework for the Management and Monitoring
of Australia’ s Native Vegetation, December 1999

DLWC The Department of Land and Water Conservation (DLWC) is

responsible for regulating the clearing of native vegetation in
NSW.

DLWC' sregulatory role includes:

= advice to landholders

» assessment of land clearing applications

= making recommendations on the issuing of approvals

= monitoring compliance with conditions that might be imposed
on any consents issued

» investigations of alleged breaches of legislation, and any
actions which flow from such alleged breaches

= any enforcement actions necessary to ensure compliance

= development of strategic and operational policieswhich relate
to the way DLWC carries out its regulatory functions.

DLWC — Regulating the Clearing of Native Vegetation 15



1. Regulatory Environment

15 Framework for Regulation

DLWC's regulatory role must be exercised within a wider
framework. The NVC Act requires that community-based
committees develop the native vegetation strategy, policies and
plans.

The Minister for Land and Water Conservation acts on thebasis of
advice from many stakeholders other than DLWC. Theseinclude:

= Native Vegetation Advisory Council

= Regiona Vegetation Committees

=  Community Reference Panel

» |ndependent Scientific Panel

= Catchment Management Boards

=  Ministers, particularly the Minister for the Environment
= stakeholder interest groups

= other agencies.

Other Agencies Other agencies with responsibilities in this area include:

= Environmental Protection Authority (EPA)

= National Parks and Wildlife Service (NPWYS)

= State Forests of NSW

= NSW Agriculture

=  Panning NSW

*» Roya Botanic Gardens.

In particular:

= EPA is the primary NSW public sector organisation
responsible for protecting the environment with significant
strategic and monitoring responsibilities under the Protection
of the Environment Administration Act 1991

= NPWS has responsibilities under the Threatened Species
Conservation Act 1995, particularly as clearing of native
vegetation has been listed as a Key Threatening Process

= NSW State Forests has responsibility for areas of native forest
and hardwood and softwood plantations.

16 DLWC — Regulating the Clearing of Native Vegetation



1. Regulatory Environment

1.6 Conclusion

The NV C Act requires a partnership approach to conservation of
native vegetation, based on regiona planning, and a regulatory
system applicable throughout the State.

Whilst this approach should achieve a greater degree of
community support, the resulting regulatory environment for
native vegetation is complex. Many parts are managed separately
by government agencies, community based committees and expert
panels reporting to aMinister.

DLWC is seen as the lead agency for native vegetation
conservation and management in NSW through its responsibility
for implementation of the Native Vegetation Conservation Act.

DLWC aso provides guidance and support for regional vegetation
committees as they develop regional vegetation management plans
and hasworked closely with other agencies on these committeesto
develop awhole of government approach.

Additionally, DLWC chairsthe Native V egetation |mplementation
Group to ensure that a whole-of-government approach to the
implementation of the NV C Act is adopted generally and provides
pivotal input and support to the Native Vegetation Advisory
Council.

Although DLWC istaken to be the lead government agency, thisis

not clear from the legislation. For example:

= there is no reference in the NVC Act to DLWC having any
role in relation to the development of the native vegetation
strategy for NSW and related objectives or targets

= EPA isrequired to protect the environment and has significant
strategic and monitoring responsibilities under the Protection
of the Environment Administration Act 1991

= NPWSisrequired to prepare a Threat Abatement Plan under
the Threatened Species Conservation Act 1995 outlining
actions to eliminate or manage the clearing of native
vegetation.

No single government agency is authorised to lead a whole of
government response to the problems affecting native vegetation,
and no agency can be held accountable and answerable for the
state of native vegetation in NSW.

DLWC — Regulating the Clearing of Native Vegetation 17
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2. Information on Native Vegetation

Mapping Program

Audit
Observations

2.1 Introduction

In order to regulate the clearing of native vegetation, it is
necessary to have information on the aress:

= that reman
» cleared
= approved for clearing.

Information on native vegetation is also required to assess the
effectiveness of policy, legidation, plans and guidelines.

2.2 Mapping Native Vegetation

Comprehensive mapping of native vegetation is necessary to
provide:

» detailed information on vegetation types, location and extent
= thereference base for monitoring changesin native vegetation

= support for effective planning and decison making by
Regional Vegetation Committees, the Native Vegetation
Advisory Council and DLWC.

In 1999 DLWC established a Native Vegetation Mapping
Program.

Only asmall part of the State has so far been adequately mapped.
It is planned that 50% of the State will be mapped by 2006. The
cost to completely map NSW isin the order of $30 million.

Despite a need for comprehensive mapping:

= the DLWC Mapping Program will not offer a complete
coverage of NSW for many years

= Regional Vegetation Management Committeesand othersrely

on maps that have been criticised as inadequate for their
intended purpose.

An opportunity exists to give priority to high risk areas as each
stage of the mapping is completed.

20
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2. Information on Native Vegetation

2.3 Monitoring Changesin Native Vegetation

There are anumber of techniques available for monitoring changes
in native vegetation. These include:

» field sampling, using hand held Global Positioning System
equipment, which can detect all typesof clearing (e.g. clearing,
thinning) and all types of vegetation communities, including
nornrwoody communities such as grasslands and shrublands

= aerial photography which can be used to report on clearing in
a range of vegetation types from forests to grassands and
shrublands, but the technique is not considered to be reliable
for grassland mapping

= gatellite data which is available for the whole of NSW amost
continuously. The costs are relatively low and a state-wide
computer-based analysis can be carried out for any point in
time. However, thisanalysiswill not detect changesin native
vegetation in the more open forests, isolated clumps of trees,
grasslands and shrublands.

ERIC DLWC contracted the Environmental Research and Information
Consortium (ERIC) to monitor clearing using Landsat satellite
technology.

The ERIC reports indicated that there had been a reduction in the
rate of clearing of woody vegetation (defined as being at least 3
metres tall with a 20 per cent canopy cover).

Rates of Clearing of Woody Native Vegetation
(hectares per year)

1995-1997 1997-2000

32,800 14,028

Source: DLWC: Rates of Clearing of Woody Native Vegetation
1997-2000, p5

NPWS In 2001 NPWS conducted a study of clearing in the NSW wheat
belt. It used targeted aerial photography to add a higher degree of
accuracy to satellite imagery. The study showed that the rate of
clearing in the wheat belt areas was 10 times that reveaed by
satellite measurement aone.

DLWC Monitoring DLWC has proposed establishing a system for monitoring
Proposal changes in native vegetation, using a similar type of approach to
that developed by NPWS.
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Audit
Observations

Audit
Observations

A program to monitor changesin native vegetation is an essential
part of any system to regulate the clearing of native vegetation.

The ERIC reports did not detect significant areas of clearing, as
shown by the NPWS study, and cannot be relied upon to confirm
any overal trend in land clearing.

In NSW thereis currently no program in place to systematically
monitor changes in native vegetation.

24 Monitoring Clearing Approvals

DLWC maintains aregister of clearing approvals, in accordance
with the requirements of the NVC Act. Approvals prior to this
were issued under SEPP No. 46.

Annual clearing approvals have not decreased since the
commencement of the NVC Act in 1998 as shown below.

Approved Clearing (ha)

1996 1997 1998 1999 2000 2001

25,930 33,603 75,307 174,681 77,831 92,094

Source: DLWC (1998 and 1999 figures subject to validation)
Clearing 1996, 1997 under SEPP 46, 1998 onward under NV C Act

The above figures for approved clearing understate the area that
has been cleared because the register does not include:

= clearing under exemption, for which there is no record
= illegal clearing, for which there is no record.

Additionally, in future the register will not include:

= clearing approved under the Plantations and Reafforestation
Act 1999

» clearing authorised by self-assessment

The figures also overstate the area cleared because the register

includes:

= the clearing of isolated trees, clumps of trees and sparse
woodlands, where the clearing of a few trees may count as a
whole hectare

» clearing approvals not actioned

» some areas that have been cleared more than once.

Additionally, the register does not include areas re-vegetated.
The register has not been independently audited, although the
(then) Minister announced in March 2001 that thiswould be done.

22
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25 Conclusions

NSW does not have adequate information to:

= support and assess the effectiveness of effortsto protect native
vegetation, including progress towards the national goal of No
Net Loss

= enable the effective regulation of native vegetation

In regard to regulation:

= there is currently no program in place to systematicaly
monitor changes in native vegetation

= the DLWC Mapping Program will not offer a complete
coverage of NSW for many years

» clearing statisticsprovide only limited information and do not
include clearing under exemption, illegal clearing and areasre-
vegetated for which there is no record

= there is no formal risk assessment to serve as a basis for
closely targeting DLWC'’s monitoring and mapping efforts.
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3. Developing a Strategic Approach

Nationally Agreed
Targets

Objectivesand
Targets

Audit
Observations

3.1 Introduction

The NVC Act provides for the development of native vegetation

conservation strategies and regional vegetation management

plans. The Act does not:

= prohibit the clearing of native vegetation referring only to the
prevention of inappropriate clearing of native vegetation,
without defining the term inappropriate

= contain any specific objectives or targets for the retention of
native vegetation.

3.2 Setting Objectivesand Targets

In 1996 the Commonwealth and State Governments adopted the
National Strategy for the Conservation of Australia's Biological
Diversity. The strategy set an objective of arresting and reversing
the decline in native vegetation.

In 2001 Commonwealth and State Ministers for the Environment
agreed to establish threshold targets, below which no clearing of
native vegetation would be permitted.

In 2000 DLWC, with assistance from other key agenciesincluding
the CSIRO, recommended objectives and criteria for detailed
target setting in NSW based on relevant scientific literature.

In 2001 DLWC prepared draft documents for public consultation
and briefed the Native Vegetation Advisory Council.

However, the objectives and criteria have not yet been released.
Therefore there are currently no means to:

= gspecify the outcomes being sought for native vegetation

= provide a basis against which to effectively set priorities,
assess progressin the achievement of goals and objectives and
report on accomplishments in a meaningful way

= provideabasisfor co-ordination of regional effortsto achieve
no net loss in native vegetation.

In the absence of targets:
= clearing continues to be permitted in al regions
= some regions have proposed their own targets.

The setting of realistic objectives and targets is a necessary
prerequisite in monitoring progress towards protecting and
repairing native vegetation in NSW.

26
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Encouraging
Positive Impacts

Audit
Observation

Native Vegetation
Advisory Council

Audit
Observation

3.3 Allowing Offsets

DLWC has aso proposed a means by which the negative impacts
of land clearing might be offset by separate actions that have
positive impacts.

Offset actions include:

* improving the management of existing native vegetation,
restoring or regenerating an area of degraded vegetation, or
re-vegetating a previously cleared area

» alowing the impacts of native vegetation clearing on one
property to be offset by action on another property and within
aproperty.

It has been proposed that an offset policy would be based on a
system of calculating credits and debits. The proponent
undertaking the clearing would, for example, incur debits,
expressed as some units of environmental value. To compensate
for this, the proponent would need to obtain credits by
undertaking an offset action.

As yet, no decision has been taken to introduce an offset policy.

Such a scheme would require a high standard of monitoring,
compliance and enforcement by DLWC.

34 Formulating a NSW Strategy

The Native V egetation Advisory Council advisesthe Minister for
Land and Water Conservation on native vegetation iSsues.

Animportant task of the Council isto develop aNative Vegetation
Conservation Strategy for NSW to guide the development of a
regiona planning framework for native vegetation in NSW.

The Council issued a draft strategy for public comment by
31 March 2001.

The Council indicated that the final strategy would:
= reflect the responses received from the public and

= detail theimplementation processincluding the responsible
organisation, budgetary implications and timeframes.

The Native Vegetation Conservation Strategy isakey requirement
under the NVC Act and its release has been anticipated since
1998. A final strategy has not as yet been publicly released.
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Catchment
Blueprints

3.5 Regional Vegetation Management Plans

Another key component of the NVC Act is the preparation of
regiona vegetation Management Plans by Regional Vegetation
Committees (being community-based committeesincluding rural,
conservation, and government interests of aregion).

A Management Plan may identify areas where:

* native vegetation can be cleared without application
= an application to clear will be necessary.

and

= alow clearing exemptions to be developed according to
regional requirements

= highlight areas where the condition of native vegetation
should be improved

= recommend areas that should be revegetated.

It was expected that the Management Plans would be operational
shortly after the Act came into effect. So far, only the Mid
Lachlan Regional Vegetation Management Plan has been
approved.

There are currently 22 designated regions in NSW with regional
vegetation plans at different stages of preparation.

It now appears that more plans will be available for public
exhibition in mid 2002, suggesting they may be finalised and
approved by the Government in 2003.

In December 1999, the (then) Minister for Land and Water
Conservation announced the establishment of 18 new Catchment
Management Boards, drawn from representatives of the
community, industry and government.

The Minister requested that each Board produce adraft Catchment
Blueprint to ‘drive’ the regional vegetation management plans.

The Blueprints will contain catchment and management targets.
Nineteen draft Blueprints have recently been on public exhibition.
However, the Blueprints are not finalised.

28
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Audit Regiona planning for vegetation retention is critical for the
Observations setting of conservation priorities on aregionby-region basis and
for providing guidance to landholders.

Until planning is completed, regional conservation of native
vegetation and assessments of clearing applicatiors can only be
undertaken on a case by case basis and in the absence of adequate
information.

3.6 Threat Abatement Plan

The clearing of native vegetation was listed in 2001 as a key
threatening process, following a determination made by the NSW
Scientific Committee, in accordance with the provisions of the
Threatened Species Conservation Act 1995.

The NPWS is required to prepare a Threat Abatement Plan for
each key threatening process.

A threat abatement plan outlines actions to eliminate or manage
the key threatening process across NSW. The plan identifies the
agencies of government that will be responsible for carrying out

those actions.
Audit NPWS has yet to complete a Threat Abatement Plan and need not
Observation do so until 2004.

An earlier development of a Threat Abatement Plan may have
contributed to the development of a strategic direction for native
vegetation in NSW.
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3.7 Conclusion

The NVC Act gives emphasis to the development of native
vegetation conservation strategies and regional vegetation
management plans.

The Act, however, provides little guidance in terms of the results
these processes are expected to produce.

Some four and a half years after the Act came into effect,
objectives, targets, strategiesand plans, all of which are designed
to protect and preserve native vegetation, are still to be finalised.

The delay in developing a strategic approach to native vegetation
has the following implications:

= consents for land clearing are being issued without regional
vegetation management plansin place

= policies, including a national commitment to no net loss, and
concepts such as inappropriate clearing, have been
interpreted and applied differently in different regions

» thesedifferencesare seen by landholders as unfair and lacking
transparency

* many regiona vegetation Management Plans have been
devel oped without the guidance of Catchment Blue Prints, a
strategic framework, objectives or targets

= there has been limited assessment of socio-economic impacts.

DLWC's native vegetation responsibilities need to be fully
assessed in the light of increasing administrative complexity and
reduced resources. This is recognised by DLWC management,
but total staff levels have been progressively reduced in recent
years, from over 3,500 in 1996-97 to around 2,300 in 2000-01.
The reforms may not adequately consider efficiency aspects and
DLWC may not have the resources to implement them.
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Audit
Observation

Review of
Exemptions

41 Introduction

In genera, clearing land of native vegetation may be carried out
after an application has been madeto, and assessed by, DLWC and
development consent granted.

More specifically, land may be cleared in accordance with:

= an exemption from the need to obtain development consent
= avalid development consent

= aregiona vegetation Management Plan

= aCode of Practice under the NVC Act.

Codes of Practice can be designed to regulate the clearing of native
vegetation for specifically approved purposes.

Codes of Practice have yet to be introduced. However, a Woody
Weeds Code of Practice has been drafted for clearing landscapes
likely to become dominated by dense regrowth of native shrubs
and small trees.

4.2 Useof Exemptions

The NVC Act provides for a number of clearing exemptions,
where landholders are able to carry out certain clearing activities
without applying for a development consent.

An extensive list of exemptions includes:

= clearing of up to 2 hectares per year

= the cutting of up to 7 trees per year for onfarm use
= clearing for the construction of farm structures

= clearing for forestry

= clearing of regrowth of less than 10 years of age.

The Plantations and Reafforestation Act 1999 provides for an
exemption from the need for consent when clearing native
vegetation to develop plantations. A code of practice has been
issued and the Act came into effect in December 2001.

In September 2000 the (then) Minister for Land and Water
Conservation asked comprising peak stakelholder groups and key
government agencies (termed a Community Reference Panel) to
advise on measures to improve the system of exemptions.
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The Community Reference Panel concluded that the current
system of 34 exemptions is complex in practice. Ensuring
compliance with exemptions has also proved difficult.

The Panel recommended improvements to the system of
exemptions, including a proposal for the development of asingle
general exemption. It isexpected that these changes will be made
through Regulations under the NVC Act and gazetted by July
2002.

The mis-use of exemptions can result in inappropriateclearing in
contravention of the objects of the NVC Act.

In the absence of any specific objectives and targets for native
vegetation, the Panel’ s review may be premature. 1t may need to
review again the system of exemptions when the Government
adopts specific objectives and targets for native vegetation.

4.3 Assessment

Each year DLWC assesses around 500 applicationsto clear native
vegetation.

In doing so, DLWC must consider the likely environmental, social,
and economic impacts of each application.

Guidelinesto assist landholdersin applying to clear land were first
published in June 1998. Guidelines to assist staff in processing
applications were published in June 1999.

In August 2000 a Government-appointed independent scientific
panel reviewed the adequacy of the guidelines for staff and
concluded that they needed a substantial rewrite.

DLWC hasyet to complete its rewrite of the guidelines. Differing
versions of arewrite are being used across regions.

Thetime required to assess an application to clear native vegetation
will depend on a number of factors including the:

= complexity of the assessment task

= Jevel of resources allocated to the assessment task

= efficiency of the assessment process.

DLWC's Customer Service Guarantee for clearing applications
under the Native Vegetation Conservation Act 1997, issued June
1998 promised no more than 40 days for large applications, 30 for
medium, 15 for small and 5 days for Best Management Practice
applications.
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Actual times for assessments average around 160 days,
considerably exceeding the maximum described in the Customer
Service Guarantee.

DLWC has developed an electronic system known as Vegnet to
record and track applications and assessments for land clearing.

Vegnet has experienced a number of difficulties during its
implementation.

Currently all regions are recording applications on more than one
system, with one region having three recording systems.

DLWC has released a new version of Vegnet designed to resolve
the difficulties associated with the former version.

An application to clear land of native vegetation must be
accompanied by information such as the reasons for clearing,
method of clearing, vegetation present, land use history and
proposed mitigation measures.

In ng the application, the DLWC assessment officer gathers
relevant information including:

= adescription of the existing vegetation community including
species present, complexity and growth forms

= vegetation condition, biodiversity value and conservation value
= presence of threatened species and habitats

= presence of habitat for migratory species

= potentia problems relating to soil and geology.

The Guidelinesissued to staff of DLWC require DLWC officersto:

= prepare the environmental impact assessment on behalf of the

applicant
= assess their own work and consider whether to recommend

consent.

The Guidelines do not:

= provide applicants with an initial opportunity to modify their
applications in light of environmental assessmert

= generaly result in the applicant receiving a copy of the
assessment — only notification of the final decision.
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The assessments are required to also address socio-economic
impacts of the application to clear land of native vegetation.

For example, the direct costs of retaining native vegetation include
foregone potential returns from productive agriculture and reduced
employment opportunities. Thismay also have flow-on effectsin
other parts of aregional economy.

Currently the assessments tend not to consider the socio-economic
impact of land clearing in a substantive way but emphasise the
ecological impact and in particular the protection of threatened
Species.

In reaching a decision on an application, a DLWC officer would
prudently take into account any existing policy framework for the
clearing of land.

However, as discussed earlier, the policy framework is not well
defined.

Even though, for example, NSW has been committed to he
principle of No Net Loss since 1997, only some regions have
attempted to apply the principle and usually only at the level of
individual properties.

The staff guidelines have been prepared in the absence of targets,
benchmarks and policy frameworks.

Additionally, the guidelines require no evidence of alonger term
approach by way of a property plan - a mandatory requirement in
the Queensland native vegetation management system.

Consent authorities generally charge feesto assist in cost recovery
and to discourage applications that might be speculative or poorly
prepared.

Such a fee structure may be linked to agency performance, with
refunds where time guarantees are exceeded.

DLWC charges no fees to assess applications for the clearing of
native vegetation. This differs from other consent authorities in
NSW.
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44 Recommending Consent

A decison by DLWC to recommend consent involves the
consideration of economic, environmental and social @sts and
benefits (short and long term).

The majority of clearing applications ultimately receive consent.
The application may be approved asoriginally submitted, or may be
required to be re-submitted in a form advised as necessary for a
consent.

Results of Clearing Applications

1998 1999 2000 2001
Approved 83% 94% 88% %
Withdrawn 12% 3% ™ 11%
Rejected 2% 3% 1% 1%
Refused 3% 1% 1% %

Source: DLWC advice provided 24 April 2002

The consent will normally contain conditions that prescribe the
manner in which clearing must be undertaken. The development
consent may also contain conditions that some of the vegetation be
retained.

Reconciling multiple objectives can be difficult, and thereislimited
guidance to staff on how to address this tension. The staff
guidelines do not generaly distinguish environmental screening
criteria that are likely to trigger arefusal, from tradeable benefits
and costs. In particular, there is little guidance on ‘trading-off’
environmental impact for socio-economic gain.

There have been recommendations for the establishment of formal
decision support tools. Such measures would likely be of
considerable assistance.

The Minister for Land and Water Conservation is the consent
authority for the clearing of native vegetation. DLWC staff
normally grant the approval under delegation.

The Director-General of DLWC is also the Managing Director of
NSW State Forests, which has responsibility for areas of native
forest and hardwood and softwood plantations of 3.2 million
hectares, or about 4% of the State. Additionally, State Forests
acquires freehold land for the purpose of plantation expansion and
native forest logging.
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Since the introduction of the NVC Act, DLWC has approved 96
applications involving NSW State Forests, amounting to 14,500
hectares.

There is the potential for a conflict of interest, including:

= when the Director-General of DLWC approves the clearing of
land that is to be used to meet the commercial objectives of
State Forests

* in relation to consideration of exemptions for private native
forestry.

DLWC has taken steps to counter this:

* inthecaseof clearing assessments, where the determination of
clearing approvals is delegated to Regional Directors or other
staff

» incaseswhere both State Forestsand DLWC have aninterestin
an issue, where the relevant role is fulfilled by the Deputy
Director-Generals. This is the case with the Private Native
Forestry Reference Group, which is chaired by one of the
Deputy Director Generals.

In the opinion of the Audit Office, not withstanding the above
arrangements, there remains the potential for a conflict of interest
when the Director-General of the Department of Land and Water
Conservation isalso the Managing Director of NSW State Forests.

45 Involving the Public

The NVC Act isclosely linked to the Environmental Planning and
Assessment Act 1979 (EP& A Act). Development assessment and
consent have the same meaning under both Acts.

One of the principal objects of the EP&A Act is to increase
opportunitiesfor public involvement and participation in planning
and assessment.

Transparency is particularly necessary in a system:
» that requires assessors to exercise judgment in the assessment
process

» where a development has the potential to significantly impact
on people or the environment, or where the effect of a poor
decision will lead to significant irreversible environmental
impacts.
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There is considerable public involvement and participation in the
devel opment of regional vegetation Management Plans.

But there is very little public participation and transparency in the
assessment of applications to clear land of native vegetation. For
example:

» interna staff guidelines for assessment are not made available
to the public
= athough determination notices and assessment summaries are

provided to landhol ders, the detailed assessment reports are not
made available

= there are no public hearings (such as by panels) for maor
proposals

= thereareno inquiry mechanismsto resolve conflict and dispute

» therearelimited mechanismsfor appeal that are expensive and
come at the end of the process

= thereis no equivalent of a Citizen's Charter with the public's
rights of involvement, participation and appeal.

46 Self-Assessment

The Mid Lachlan Regional Vegetation Management Plan has
introduced the option of self assessment by the landholder for
clearing of contiguous areas from 50 hectares up to 400 hectares.

Such a system avoids the need for alandholder to obtain a consent
from DLWC provided the landholder agrees to follow certain
guidelines set out in the Management Plan.

The option is available in areas considered by the Regional
Vegetation Committee as less sensitive. These represent around
three quarters of the total area covered by the Mid Lachlan
Regional Vegetation Management Plan.

Self-assessment:
= alowsthelandholder greater flexibility than the alternative of
submitting an application for clearing to DLWC.
= enables DLWC to reduce its overall costs of assessment
= could also enable DLWC to reduce its costs of monitoring and

compliance when coupled with property agreements and best
practice standards.

As salf-assessment comes with adegree of risk, the (then) Minister
indicated in August 2001 that DLWC would arrange for the process
of self-assessment to be audited.

38

DLWC — Regulating the Clearing of Native Vegetation



4, Assessing Proposalsfor Clearing

47 Conclusion

The staff guidelines have been prepared inthe absence of State and
Regiona targets, benchmarks and policy frameworks. As these
emerge, the guidelines will need to be reviewed and revised.

There are a number of opportunities to improve the current
assessment process. For example:

= completing the recommended rewrite of the staff guidelines
= improving the timeliness of assessments

= agpplicants, rather than DLWC staff, could be required to
prepare the environmental assessment

= the consideration of socio-economic impacts and
reconciliation of multiple objectives requires greater
consideration

= introducing fees for the assessment of applications

= the public could be given the opportunity of further
involvement and participation.

Consideration needs to be given to adopting the self- assessment
process to give greater flexibility to the landholder. Such an
approach would alow DLWC to reduce its overall costs of
assessment. The risks of a self assessment process would need to
be managed.
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Likelihood of
Breaches

51 Introduction

People may not comply with the law unless there are clear
conseguences for non-compliance.

The likelihood of breaches of the NVC Act is high because:

an individua’s private financia interests will not generaly
coincide with the public’s conservation interests

the very large number of individua properties and the
remoteness of much native vegetation mitigate against
detection of breaches of the Act

the time required to obtain a consent from DLWC may extend
to over ayear

regional vegetation Management Plans are introducing self
assessment to landholders with no established assessment
skills and limited extension officer support

industry associations, some of whom are lobbying for the Act
to berepeaed, provide little or no pressure to their membersto
comply with the Act.

The greater the risks of non-compliance, the moreimportant itisto
ensure that there is an effective monitoring and enforcement
processin place. A competent process will include:

creating requirements that are enforceable
monitoring compliance

responding to alleged breaches

promoting compliance in the regulated community.
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5.2 Enforceable Requirements

Requirements Requirements that are enforceable include:
= possession of avalid development consent
= adherence to conditions attached to consent
= valid and applicable exemptions or exclusion
= valid and adequate self- assessments (where permitted)
= adherence to property agreements
= adherence to regional vegetation management plans
= adherence to codes of practice.

A landholder, accused of clearing land without a valid consent,
may mount a defence based on one or more of the exemptions or
exclusions available under the NVC Act.

Audit The definition of land clearing in the Act is very broad.
Observations
The broadly worded exemptions in the Act have made the task of
compliance and enforcement by DLWC more difficult. It can be
very difficult to prove, after the event, that none of the many
exemptions applied to an area of cleared land. The exemptionsare
under review.

Also DLWC is not notified of land cleared under exemption.

In undertaking monitoring activities DLWC is not aware of what
exemptions (if any) alandholder would rely on to support clearing
of land. DLWC is therefore not in a position to oversight the
extent of land being cleared under the exemption provisions of the
Act.

5.3 Monitoring Compliance

Monitoring is essential to:

= detect and correct violations

= provide evidence to support enforcement actions

= evauate program progress by establishing compliance status.

Monitoring may involve:
= property ingpections conducted by DLWC
= document searches

= compliance monitoring from the air through interpretation of
satellite images and aeria photographs.
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Audit DLWC has conducted few formal compliance audits and little
Observations systematic compliance monitoring:
= properties may be checked when a mgjor clearing application
is lodged
» theFar West Region checks Crown Land when aleaseisbeing
transferred.
DLWC has advised that:
= aforma compliance audit was conducted in the Central West
Regionin1999. Theaudit found that two thirds of landholders
did not comply with one or more of the conditions of approval,
or had cleared after requests for approval had been refused
= conpliance plans are being developed at a regional level to
improve the monitoring of compliance
= jts compliance officer is to target those areas where native
vegetation is at greatest risk
» adatabaseto link al of the alleged breaches in the regions is
being developed
= acompliance management ‘modul€’ is aso being devel oped.
54 Responding to Alleged Breaches
Most of DLWC's compliance and enforcement work arises from:
= complaints from the public
= reports from DLWC and other public servants.
As indicated by the following exhibit the number of aleged
breaches reported to DLWC each year has increased steadily to
more than 200 a year.
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An investigation of an aleged breach of the NVC Act may
involve:

checking DLWC records for applications, consents, previous
compliance investigations and any other documentation
relating to the land

collating a range of material, including recent and historical
aerial photographs, satellite images, maps and previous reports

collecting physical evidence of the clearing activity through a
site ingpection
interviewing persons involved in the alleged breach.

Several adlternatives are avalable to DLWC in pursuing
compliance, depending on the degree of harm to the vegetation,
whether it islikely the offence will be repeated, and prospects of a
conviction:

warning letter

remediation agreement

stop work order

direction for remedial work

Court order to remedy or restrain a breach of the Act
Court action to enforce a property agreement

= prosecution.
The following table shows how often DLWC uses each
alternative.
Results of Alleged Breach Investigations
1 January 1998 to 30 April 2002
Actions Number %
No Further Action 499 71
Warning Letter 147 21
Remediation Agreement 23 3
Stop Work Order 10 1
Direction For Remedial Work 16 2
Property Agreement 3 1
Prosecution Commenced 7 1
Total 705 100
(still under investigation) 105

Source: DLWC Briefing Notes 24 May 2002
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Audit
Observations

Timeto Respond

Audit
Observations

Promoting
Compliancewith
the Law

Most matters resulted in no further action being taken because the
clearing was considered to be within the exemptions permitted or
because it wasjudged the alleged breach was relatively minor and
other matters had a higher priority.

If a matter was pursued, a warning letter was usualy issued,
simply advising the landholder that a breach is believed to have
occurred and reminding them of the need to obtain consent.

The time taken to investigate and finalise action on an alleged
breach varies depending on the complexity of the matter and type
of compliance action. Times taken to deal with alleged breaches
ranged from a few months to amost two years in some regions.

A prosecution for an alleged breach in the Land and Environment
Court must be commenced within two years of the alleged offence.

DLWC preparesareport on the status of prosecutions and pending
court action.

There is no report, however, by which management monitors and
controlsthe time taken to respond to alleged breaches of the NVC
Act, some of which appear lengthy. This givesriseto arisk that
compliance efforts have been compromised.

DLWC needs to report publicly on its compliance monitoring
activities and responses to aleged breaches.

DLWC promotes the need for compliance by:

= publications explaining the clearing application and
assessment process

= promoting awareness of the need for compliance when
responding to enquiries.

DLWC has advised that it plans to release a document that focuses
on the need for compliance, indicating:

= the offences and penalties under the NVC Act

= the methods to identify breaches of the Act and to generally
administer compliance

= the grounds on which a decision will be made to begin
compliance action

= therange of options available to administer compliance with
the NVC Act, and the factors it will consider.
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55 Conclusion

The likelihood of breaches of the NVC Act is high. The number
of alleged breaches is steadily increasing.

DLWC's compliance and enforcement efforts have been
characterised by:

areactive approach (responding to allegations) rather than a
pro-active approach (based on systematic monitoring or audit)

lengthy response times and minima use of enforcement
provisions

an increasing amount of regulation which is complex, costly
and difficult to enforce

an Act that is difficult to enforce because of broadly worded
exemptions

alack of information on the use of exemptions.

In particular, DLWC needs to improve compliance monitoring
and reporting.
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6. Performance of the Regulatory System

Audit
Observations

6.1 Introduction

Assessing performance is a critical element of any management
system. It provides feedback to enable improvement, and
enhances accountability, which may also improve performance.

The performance of the regulatory system may be expressed in a
number of ways including:

= costs incurred
= time taken for assessment and compliance activities

= quality assurance and effectiveness in terms of preventing
inappropriate clearing of native vegetation.

Ultimately the effectiveness of the system isreflected in itsimpact
on native vegetation in NSW.

6.2 Costsincurred

Both the assessment process and the compliance process impose
significant direct costs.

The costs of the assessment process include:

* investigations and interpreting the process

= documentation and preparation of the assessment
= adherence to conditions attached to the approval.

The costs of the compliance process similarly include:
» investigations and interpreting the process

= monitoring approvals and conditions

= enforcement.

In order to effectively control such costs, each activity needsto be
costed and the costs need to be monitored. Activity costs provide
abasisfor overall performance assessment ard can also be used to
identify the need for improvement.

DLWC has no job costing system that would allow the monitoring
of assessment and compliance costs. Cost recovery mechanisms,
such asfeesfor processing land clearing application, are not used.

6.3 TimeTaken

Time is an important measure of both the assessment process and
the compliance and enforcement process.

Time schedules provide a basis for overal performance
assessment and can also be used to identify improvements.
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6. Performance of the Regulatory System

In the assessment process, the time taken to assess an application
can impose significant direct costson DLWC and indirect costson
the applicant, including the opportunity costs associated with a
proposed project.

In the compliance and enforcement process, the time taken to
investigate and prosecute a breach can impose significant direct
costs on DLWC. It can also give rise to a risk of not obtaining
reliable evidence.

Audit DLWC reports assessment times internally, but does not report

Observations against realistic schedules or targets. The times shown in the
Customer Service Guarantee are currently considered
unachievable.

DLWC does not report the times involved in compliance activity
and has set no schedules or targets for this.

6.4 Quality Assurance

Assurance asto thereliability of the regulatory system will depend

on:

= theexistence of appropriate policiesand procedures (including
administrative processes, technical assessment methods,
resources, responsibilities, timing and priority)

= adequate controls and (up-to-date) documentation

= evidence that policies and procedures are being applied

= clear mechanisms for regional staff to negotiate solutions to
issues and concerns prior to formal approvals

= evidence of periodic review to identify opportunities for
improvement.

Audit It was observed that:

Observations = thereisno system of quality assurance or document control for
DLW(C' sregulatory processesthat might achieve accreditation
in accordance with Environmental Management Systems|SO
14004

= regions may make their own policies and procedural
arrangements with little reference to head office or to each
other with the risk of inconsistency of approach

= there are no arrangements for periodic audit or review of the
DLWC' sregulatory processes.
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6. Performance of the Regulatory System

Audit
Observations

6.5 Effectiveness

The effectiveness of the assessment process could be examined in
terms of:

* improved environmental outcomes
» |evel of administrative transparency.

The effectiveness of the compliance process might similarly be

examined in terms of:

= activity levels, such as inspections and enforcement actions
that contribute to deterrence

= results, such as improvement in environmental quality and
rates of compliance.

Thereisno systemin place to monitor and report the performance
of DLWC' s regulatory processes.

The NVC Act requires the Native Vegetation Advisory Council
(NVAC) to advise, monitor and report to the Minister on the status
of native vegetation throughout the State. NVAC has not yet
reported to the Minister. In any case, environmental outcomes
cannot be readily assessed since there is no program to routinely
and consistently monitor the extent and condition of vegetation at
regiona levels.

There is no system, such as the use of survey techniques, to
determine landholder satisfaction levels, including whether the
assessment system was sufficiently transparent.

6.6 Conclusion

DLWC has no system in place to monitor and report its
performance of its regulatory processes. There is no system of
quality assurance or document control.

There is no program to systematically monitor and report the
environmental and socio-economic results of the regulatory system.
The Native Vegetation Advisory Council has not yet reported to
the Minister on the state of native vegetation in NSW.
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Appendices

Appendix 1
ANZECC

Biodiversity

Catchment

Clearing

DLWC
EP&A Act

Key Threatening
Process

Native Vegetation

NPWS
NVC Act

Recovery Plan

RVMC

species

tar get

Threat Abatement

Plan

TermsUsed in thisReport
Australia and New Zealand Environment and Conservation Council

The variety of life forms, the different plants, animals and micro-
organisms and the ecosystems they form.

The land area drained by ariver and its tributaries.

The NVC Act broadly defines the clearing of native vegetation as any
one or more of the following: cutting down, felling, thinning, logging or
removing native vegetation; killing, destroying, poisoning, ringbarking,
uprooting or burning native vegetation; severing, topping or lopping
branches, limbs, stems or trunks of native vegetation; substantially
damaging or injuring native vegetation in any other way.

Department of Land and Water Conservation

Environmental Planning and Assessment Act 1979

A process that threatens, or potentidly threatens, the survival or
evolutionary development of a species, population or ecologica

community.

Plant species originating in Australiaincluding trees, understorey plants,
ground cover, plants occurring in a wetland.

National Parks and Wildlife Service
Native Vegetation Conservation Act 1997

A document that identifies the actions to be taken to promote the
recovery of athreatened species, population or ecological community.

Regional Vegetation Management Committee

A group of organismsthat are biologically capable of breeding with each
other but not with members of other species.

Quantifiable level of performance to be achieved within a specified
timeframe.

A document under the Threatened Species Conservation Act 1995 that
identifies the actions to be taken to abate, ameliorate or €iminate the
adverse effects of threatening processes on threatened species,
populations, or ecologica communities.
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Appendix 2 About the Audit

Audit Objective The objective of the audit has been to examine the management of the
regulation of land clearing of native vegetation in New South Wales by
the Department of Land and Water Conservation (DLWC).

Scope of the Audit Theaudit hasfocused on DLWC’ s management of the regulation of land
clearing of native vegetation. The Department of Land and Water
Conservation (DLWC) manages the regulation of land clearing of native
vegetation under the Native Vegetation Conservation Act 1997.

Land clearing that is excluded from the Native Vegetation Conservation
Act 1997 includes:

land associated with residential development, State forests
designated under the Forestry Act 1916, land reserved under the
National Parksand Wildlife Act 1974, land that is ‘ critical habitat’
under the Threatened Species Conservation Act 1995 or the
Fisheries Management Act 1994

clearing authorised under theRural Fires Act 1997, Noxious Weeds
Act 1993, National Parks and Wildlife Act 1974, Fisheries
Management Act 1994, Threatened Species Conservation Act 1995,
Mining Act 1992, Water Act 1912, Rivers and Foreshore
Improvement Act 1948

clearing that is part of designated development under the
Environmental Planning and Assessment Act 1979.

The audit has not:

undertaken areview of thelegidative or regulatory provisonsof the
Native Vegetation Conservation Act 1997, dthough it has examined
implementation of the requirements of the Act

reviewed the assessment of any approvals where the Department is
not an approval authority

reviewed the ‘day to day’ qerations or decisions of Regiona
V egetation Committees or Catchment Management Committees

reviewed land clearing regulation in urban areas (which isgeneraly
the responsibility of DUAP and local councils)

reviewed land conservation measures, such ascommunity education
and the use of financia incentives

focused on DLWC'swater reform activities, which areto an extent a
subject in their own right and till being devel oped

included any review of the decisions of the Minister.
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Criteria

Cost of the Audit

Acknowledgments

The audit has had regard to better practice guidelines (such asissued by
the Austraian and New Zeadland Environment and Conservation
Council) and government guidelines (including eements of Risk
Management and Control issued by the NSW Treasury).

The audit has reviewed whether there are appropriate and adequate
arrangements for the management of the regulation of land clearing of
native vegetation including the existence, adequacy and implementation
of:

= adrategic approach to the assessment and approval of land clearing
of native vegetation

= policies, plans and procedures for the assessment and approval of
land clearing of native vegetation

» information systems to support the assessment and management
process

= avenues for stakeholder consultation, dispute resolution, appeal of
decisions and related information for relevant parties

= performance assessment and reporting
» oversight and accountability arrangements.

The cost of the audit was $189,000. This figure includes the estimated
cost of printing the report ($8,000) and travel and incidentals ($3,700).

The Audit Office gratefully acknowledges the cooperation and assistance
provided by representatives of the Department of Land and Water
Conservation, other environmental regulatory agencies and centra
government agencies.

The audit was also assisted by discussions with a number of externa
bodies including the NSW Farmers Association, Nature Conservation
Council of NSW, World Wildlife Fund and the Loca Government and
Shires Association of NSW.
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Appendix 3 Estimated Historical Clearing of Native Vegetation in NSW
Region Areain NSW Cleared Major Threatening Processes
(ha) (%)
Australian Alps 468,300 3% fire regime, climate change, tourism
Brigalow Belt South 5,243,600 61% clearing, cropping, grazing, salinity
Broken Hill Complex 3,812,900 0% total grazing pressure
Channel Country 1,428,900 0% total grazing pressure
Cobar Peneplain 7,334,800 32% total grazing pressure, clearing
Darling Riverine Plains 9,474,500 36% clearing, water quality
MulgaLands 6,577,900 1% total grazing pressure, clearing
Murray Darling Depression 8,021,100 8% total grazing pressure, clearing,
stream regulation
Nandewar 2,099,200 66% clearing, total grazing pressure,
invasive weeds
New England Tableland 2,796,700 58% clearing, invasive weeds, pasture
improvement, firewood cutting,
drainage of wetlands
NSW North Coast 5,767,800 3B% subdivision and urbanisation, weed
invasion, water pollution and wetland
drainage, fire, total grazing pressure,
inappropriate logging
NSW South Western slopes 8,075,300 85% clearing, firewood cutting, total
grazing pressure, acid and salt
Riverina 6,891,966 31% clearing, cropping, salinity, irrigated
cropping and horticulture
Simpson-Strzel ecki 2,082,900 0% total grazing pressure
Dunefields
South Eastern Corner 1,282,000 19% total grazing pressure
South Eastern Highlands 5,066,700 58% clearing, total grazing pressure,
invasive weeds, pasture improvement,
acidification, salinity, peat mining
Sydney Basin 3,694,100 3% urbanisation and subdivision,
pollution, fire, weeds, resource
extraction
Total 80,116,666 35%

Source: J Benson, Royal Botanic Gardens Sydney, Setting the Scene — The Native Vegetation of NSW,
background paper No 1 for the Native Vegetation Advisory Council, 1999
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Appendix 4

The Regulatory and Administrative Arrangements

The conservation of native vegetation in NSW is governed by
disparate and diverse regulatory and administrative arrangements.

the State Government is party to various national frameworks
which govern native conservation

the Minister for Land and Water Conservation receives advice
from many stakeholders other than DLWC including
committees, panels, boards, interest groups and other agencies

DLWC is responsible for regulating the clearing of native
vegetation in NSW

the NV C Act requires aNative Vegetation Advisory Council to
develop a native vegetation conservation which is to be
submitted to the Minister

the Act also requires the preparation of regiona vegetation
Management Plans by Regional Vegetation Committees. The
Plans are approved by the Minister

the objects of the Act are broad, for example ... to prevent the
inappropriate clearing of vegetation, and therefore goen to
considerable interpretation and mis-interpretation

in December 1999, the (then) Minister for Land and Water
Conservation announced the establishment of 18 new
Catchment Management Boards, drawn from representatives
of the community, industry and government. Each Board was
requested produce a draft Catchment Blueprint to ‘drive’ the
regional vegetation management plans

the EPA isrequired to protect the environment (which includes
native vegetation) and has significant strategic and monitoring
responsibilities under the Protection of the Environment
Administration Act 1991

NPWS has responsibilities under the Threatened Species
Conservation Act 1995, particularly as clearing of native
vegetation has been listed as a Key Threatening Process

NSW State Forests has responsibility for areas of native forest
and hardwood and softwood plantations

landholders have accessto arange of financial incentivesfrom
the Commonwealth Government and different state agenciesto
encourage conservation of native vegetation.
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Performance Audit Reports and Related Publications

Performance Auditing

What are performance audits?

Performance audits are reviews designed to
determine how efficiently and effectively an
agency is carrying out its functions.

Performance audits may review a government
program, all or part of a government agency
or consider particular issues which affect the
whole public sector.

Where appropriate, performance audits make
recommendations for improvements relating
to those functions.

Why do we conduct performance audits?

Performance audits provide independent
assurance to Parliament and the public that
government funds are being spent efficiently
and effectively, and in accordance with the
law.

They seek to improve the efficiency and
effectiveness of government agencies and
ensure that the community receives value for
money from government services.

Performance audits also assist the
accountability process by holding agencies
accountable for their performance.

What is the legislative basis for
Performance Audits?

The legislative basis for performance audits is
contained within the Public Finance and Audit
Act 1983, Division 2A, (the Act) which
differentiates such work from the Office’s
financial statements audit function.

Performance audits are not entitled to
guestion the merits of policy objectives of the
Government.

Who conducts performance audits?

Performance audits are conducted by
specialist performance auditors who are
drawn from a wide range of professional
disciplines.

How do we choose our topics?

Topics for a performance audits are chosen
from a variety of sources including:

O our own research on emerging issues

Q suggestions from Parliamentarians,
agency Chief Executive Officers (CEO)
and members of the public

Q complaints about waste of public
money

Qa referrals from Parliament.

Each potential audit topic is considered and
evaluated in terms of possible benefits
including cost savings, impact and
improvements in public administration.

The Audit Office has no jurisdiction over
local government and cannot review issues
relating to council activities.

If you wish to find out what performance
audits are currently in progress just visit our
website at www.audit@nsw.gov.au.

How do we conduct performance
audits?

Performance audits are conducted in
compliance with relevant Australian
standards for performance auditing and our
procedures are certified under international
quality standard 1SO 9001.

Our policy is to conduct these audits on a
"no surprise" basis.

Operational managers, and where
necessary executive officers, are informed
of the progress with the audit on a
continuous basis.

What are the phases in performance
auditing?

Performance audits have three key phases:
planning, fieldwork and report writing.

During the planning phase, the audit team
will develop audit criteria and define the
audit field work.
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At the completion of field work an exit
interview is held with agency management to
discuss all significant matters arising out of
the audit. The basis for the exit interview is
generally a draft performance audit report.

The exit interview serves to ensure that facts
presented in the report are accurate and that
recommendations are appropriate. Following
the exit interview, a formal draft report is
provided to the CEO for comment. The
relevant Minister is also provided with a copy
of the draft report. The final report, which is
tabled in Parliament, includes any comment
made by the CEO on the conclusion and the
recommendations of the audit.

Depending on the scope of an audit,
performance audits can take from several
months to a year to complete.

Copies of our performance audit reports can
be obtained from our website or by contacting
our publications unit.

How do we measure an agency’s
performance?

During the planning stage of an audit the team
develops the audit criteria. These are
standards of performance against which an
agency is assessed. Criteria may be based
on government targets or benchmarks,
comparative data, published guidelines,
agencies corporate objectives or examples of
best practice.

Performance audits look at:
Q processes

Q results

Q costs

O due process and accountability.

Do we check to see if recommendations
have been implemented?

Every few years we conduct a follow-up audit
of past performance audit reports. These
follow-up audits look at the extent to which
recommendations have been implemented
and whether problems have been addressed.

The Public Accounts Committee (PAC) may
also conduct reviews or hold inquiries into
matters raised in performance audit reports.

Agencies are also required to report actions
taken against each recommendation in their
annual report.

To assist agencies to monitor and report on
the implementation of recommendations,
the Audit Office has prepared a Guide for
that purpose. The Guide, Monitoring and
Reporting on Performance Audits
Recommendations, is on the Internet at
www.audit.nsw.gov.au/guides-
bp/bpglist.htm

Who audits the auditors?

Our performance audits are subject to
internal and external quality reviews against
relevant Australian and international
standards.

The PAC is also responsible for overseeing
the activities of the Audit Office and
conducts reviews of our operations every
three years.

Who pays for performance audits?

No fee is charged for performance audits.
Our performance audit services are funded
by the NSW Parliament and from internal
sources.

For further information relating to
performance auditing contact:

Tom Jambrich

Assistant Auditor-General

Performance Audit Branch

(02) 9285 0051

email: tom.jambrich@audit.nsw.gov.au
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Performance Audit Reports

No. Agency or Issue Examined Title of Performance Audit Report Date Tabled in
or Publication Parliament or
Published
64* Key Performance Indicators = Government-wide Framework 31 August 1999
= Defining and Measuring Performance
(Better practice Principles)
= Legal Aid Commission Case Study
65 Attorney General’'s Department Management of Court Waiting Times 3 September 1999
66 Office of the Protective Complaints and Review Processes 28 September 1999
Commissioner
Office of the Public Guardian
67 University of Western Sydney Administrative Arrangements 17 November 1999
68 NSW Police Service Enforcement of Street Parking 24 November 1999
69 Roads and Traffic Authority of Planning for Road Maintenance 1 December 1999
NSW
70 NSW Police Service Staff Rostering, Tasking and Allocation 31 January 2000
71*  Academics' Paid Outside Work = Administrative Procedures 7 February 2000
= Protection of Intellectual Property
=  Minimum Standard Checklists
= Better Practice Examples
72 Hospital Emergency Delivering Services to Patients 15 March 2000
Departments
73 Department of Education and Using computers in schools for teaching 7 June 2000
Training and learning
74 Ageing and Disability Group Homes for people with disabilities 27 June 2000
Department in NSW
75 NSW Department of Transport Management of Road Passenger 6 September 2000
Transport Regulation
76 Judging Performance from Review of eight Agencies’ Annual 29 November 2000
Annual Reports Reports
77* Reporting Performance Better Practice Guide 29 November 2000
A guide to preparing performance
information for annual reports
78 State Rail Authority (CityRail) Fare Evasion on Public Transport 6 December 2000
State Transit Authority
79 TAFE NSW Review of Administration 6 February 2001
80 Ambulance Service of New Readiness to Respond 7 March 2001
South Wales
81 Department of Housing Maintenance of Public Housing 11 April 2001
82 Environment Protection Controlling and Reducing Pollution from 18 April 2001
Authority Industry
83 Department of Corrective NSW Correctional Industries 13 June 2001
Services
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No. Agency or Issue Examined Title of Performance Audit Report Date Tabled in
or Publication Parliament or
Published
84 Follow-up of Performance Audits  Police Response to Calls for Assistance 20 June 2001
The Levying and Collection of Land Tax
Coordination of Bushfire Fighting
Activities
85* Internal Financial Reporting Internal Financial Reporting 27 June 2001
including a Better Practice Guide
86 Follow-up of Performance Audits The School Accountability and 14 September 2001
Improvement Model (May 1999)
The Management of Court Waiting Times
(September 1999)
87 E-government Use of the Internet and related 19 September 2001
technologies to improve public sector
performance
88* E-government e-ready, e-steady, e-government: 19 September 2001
e-government readiness assessment
guide
89 Intellectual Property Management of Intellectual Property 17 October 2001
90* Better Practice Guide Management of Intellectual Property 17 October 2001
91 University of New South Wales Educational Testing Centre 21 November 2001
92 Department of Urban Affairs and Environmental Impact Assessment of 28 November 2001
Planning Major Projects
93 Department of Information Government Property Register 31 January 2002
Technology and Management
94 State Debt Recovery Office Collecting Outstanding Fines and 17 April 2002
Penalties
95 Roads and Traffic Authority Managing Environmental Issues 29 April 2002
96 NSW Agriculture Managing Animal Disease Emergencies 8 May 2002
97 State Transit Authority Bus Maintenance and Bus Contracts 29 May 2002
Department of Transport
98 Risk Management Managing Risk in the NSW Public Sector 19 June 2002
99 E-government User-friendliness of Websites 26 June 2002
100 NSW Police Managing Sick Leave 23 July 2002
Department of Corrective
Services
101 Department of Land and Water Regulating the Clearing of Native August 2002

Conservation

Vegetation

* Better Practice Guides

Performance Audits on our website

A list of performance audits tabled or published since March 1997, as well as those currently in progress, can
be found on our website www.audit.nsw.gov.au
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THE AUDIT OFFICE
MISSION

Assisting Parliament
improve the
accountability and
performance of the State

For further information please contact:

The Audit Office of New South Wales
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234 Sussex Street
SYDNEY NSW 2000
Austria

Telephone (02) 9285 0155
Facsmile  (02) 92850100
Internet www.audit.nsw.gov.au
e-mail mail @audit.nsw.gov.au

Office Hours: 9.00am - 5.00pm
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Contact Officer: Denis Streater

Postal Address

GPO Box 12
SYDNEY NSW 2001
Austraia

Director Performance Audit

+612 9285 0075
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