


The roles and responsibilities of the Auditor-General,
and hence the Audit Office, are set out in the
Government Sector Audit Act 1983 and the Local
Government Act 1993.

We conduct financial or ‘attest’ audits of state public
sector and local government entities’ financial
statements. We also audit the Consolidated State
Financial Statements, a consolidation of all state
public sector agencies’ financial statements.

Financial audits are designed to add credibility to
financial statements, enhancing their value to end-
users. Also, the existence of such audits provides a
constant stimulus to entities to ensure sound financial
management.

Following a financial audit the Audit Office issues a
variety of reports to entities and reports periodically
to Parliament. In combination, these reports give
opinions on the truth and fairness of financial
statements, and comment on entity internal controls
and governance, and compliance with certain laws,
regulations and government directives. They may
comment on financial prudence, probity and waste,
and recommend operational improvements.

We also conduct performance audits. These examine
whether an entity is carrying out its activities
effectively and doing so economically and efficiently
and in compliance with relevant laws. Audits may
cover all or parts of an entity’s operations, or consider
particular issues across a number of entities.

As well as financial and performance audits,

the Auditor-General carries out special reviews,
compliance engagements and audits requested
under section 27B(3) of the Government Sector Audit
Act 1983, and section 421E of the Local Government
Act 1993.
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Section one

State Finances 2021

This report analyses the consolidated results of all NSW
Government agencies for the year ended 30 June 2021.



1. Auditor-General’s introduction

Pursuant to the Government Sector Audit Act 1983 | present my report on State Finances 2021. My
independent auditor’s opinion on the State’s consolidated financial statements, albeit delayed, is
unqualified. My independent auditor’s report however,
does include an emphasis of matter drawing attention to
significant uncertainties remaining in relation to the
State’s equity investment in the Transport Asset Holding
Entity (TAHE).

The 2020-21 year was challenging from many
perspectives, not least being the continuing impact of and
response to the COVID-19 pandemic. Once again, NSW
Treasury provided government agencies extensions of
time to submit financial statements for audit. Finance staff
and management right across government must be
congratulated for their responsiveness in meeting their
financial reporting obligations in such challenging
circumstances.

The General Government’s 2020-21 budget result, reflected within the Total State Sector
Accounts, was a deficit of $7.1 billion. This compares with the original budgeted deficit of

$16.0 billion. The factors that contributed to this outcome are presented in this Report to Parliament
along with other significant matters related to the audit of the Total State Sector Accounts.

One section of my report is dedicated to issues related to the accounting for TAHE. This year’s
audit was significantly delayed by protracted disagreement over the treatment of the Government’s
cash contribution to TAHE. This matter was further frustrated by the fact that information was
withheld and not shared with my Office on a timely basis. This has warranted an extreme risk
finding for NSW Treasury to significantly improve governance processes to ensure complete and
timely sharing of information. This is key to preserving trust, which is one of the foundations that
underpins my Office’s engagement with agencies in the conduct of their audits.

The challenges encountered in completing this year’s audit were extraordinary and tested the
constructive partnership between the Audit Office and NSW Treasury. | want to acknowledge the
enormous efforts of staff of both agencies to correct material errors and ultimately achieve my
unmodified audit opinion. | saw first-hand the professionalism, resilience and dedication of my staff.
A commitment to accurate and transparent financial reporting is a key basis upon which confidence
in the financial management of New South Wales’ resources can be assured.

Margaret Crawford
s, & Auditor-General for New South Wales
Soyrn WP 9 February 2022
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2. Audit result

The Independent Auditor's Report, which includes an emphasis of matter
was issued on 24 December 2021

While the audit opinion on the State's 2020-21 financial statements was ultimately unmodified,
NSW Treasury delayed signing the NSW Total State Sector Accounts (TSSA) in order to resolve
significant accounting issues that were material to the TSSA, in particular the treatment of the
General Government Sector's (GGS) investment in the Transport Asset Holding Entity (TAHE)
during 2020-21.

The Treasurer and NSW Treasury signed the consolidated financial statements on
24 December 2021, eleven weeks later than the 2018-19 pre-pandemic timetable.

The Audit Office advised NSW Treasury that the 2020-21 TSSA would be qualified with
respect to TAHE

Our review of all evidence received prior to 14 December indicated the GGS's expected returns
were below the long-term inflation rate and that there was no expectation it should recover a
significant asset revaluation loss. The levels of projected returns did not support the accounting
treatment of the GGS's cash contribution of $2.4 billion to TAHE as an equity injection.

The TSSA are prepared in accordance with Australian Accounting Standards and particularly
AASB 1049 ‘Whole-of-Government and General Government Sector Financial Reporting’. This
standard requires contributions from owners to comply with the Australian Bureau of Statistics
(ABS) Government Finance Statistics Manual 2015 (GFSM) where it would not conflict with
Australian Accounting Standards.

The ABS GFSM states that an equity contribution is recognised unless there is no reasonable
expectation that a sufficient rate of return can be generated by that investment, in which case the
transfer is expensed. A realistic rate of return is defined in the ABS GFSM as the intention to earn a
rate of return that is sufficient to generate dividends (including income tax equivalents) and holding
gains or losses at a later date. Holding losses include the final asset revaluation decrement of
$20.3 billion, which TAHE incurred on its property plant and equipment assets when it became a
for-profit entity and was required to value its assets on the basis of the cash flows they are
expected to generate. The lower the commercial returns (cashflows), the greater the potential
valuation losses of a for-profit entity's assets. This $20.3 billion valuation loss is disclosed within
notes 1 'Significant Accounting policies - TAHE Reform in 2020-21', Note 11 'Equity Investments in
Other Public Sector Entities' and Note 14 'Property, Plant & Equipment of the Total State Sector
and GGS's financial statements.

Multiple versions of models estimating the GGS's expected rate of return were submitted to the
Audit Office by NSW Treasury attempting to demonstrate the commerciality of the GGS's
investment in TAHE. Until 14 December 2021, our review of all calculations indicated the existing
access and licence fees set up under commercial arrangements effective 1 July 2021 did not
support a reasonable expectation that a sufficient rate of return would be earned on the equity
injections to TAHE. The existing revenue arrangements reflected a shareholders' expected rate of
return of only 1.5 per cent per annum of contributed equity and did not include recovery of the
revaluation loss of $20.3 billion incurred in 2020-21.

' 'Australian System of Government Finance and Statistics: Concepts, Sources and Methods, 2015'.
2
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Having reviewed all evidence provided, the Audit Office communicated to NSW Treasury that
unless corrected, the State's accounts would be qualified as the $2.4 billion transfer made by the
GGS to TAHE should have been reported as a grant expense instead of an investment. The GGS's
estimated rate of return was not sufficient to cover:

. TAHE's final revaluation loss of $20.3 billion in 2020-21, and

. a dollar value equal to, or exceeding a 2.5 per cent rate of return on the equity invested in
TAHE (ie: at least equal to the long term inflation rate).

Action was required by the NSW Government to avoid a qualified audit opinion

NSW Government actions avoided a qualified audit opinion related to the GGS’s cash contribution
of $2.4 billion to TAHE. To support the TAHE structure as a commercial arrangement earning a
sufficient rate of return, the NSW Government agreed to provide additional future funding to
TAHE's key government customers (Sydney Trains and NSW Trains) to support increases in
access and licence fees to be paid to TAHE.

Shareholding Ministers increased their expectations as to TAHE's target average return to
the expected long-term inflation rate of 2.5 per cent

On 14 December 2021, a government decision was made resulting in the TAHE Shareholding
Ministers requesting that TAHE re-negotiate the access fees and license fees payable under the
Operating Agreements between TAHE and the public operators (Sydney Trains and NSW Trains).
The renegotiation was to target an average return to the GGS of 2.5 per cent on the equity
contributed. TAHE's existing ten year agreements with the operators provide a mechanism by
which the parties meet annually and consult in order to determine the amount of the access fees
and licence fees that will be payable in the following financial year.

The revised shareholder expectations for TAHE were published in the 2021-22 'NSW Budget Half
Yearly Review' on 16 December 2021. The revised expectations changed the basis of the expected
returns on equity from the 10-year Commonwealth bond rate of only 1.5 per cent, to the expected
long-term inflation rate of 2.5 per cent. This is consistent with the Reserve Bank's target band and
the Commonwealth's Department of Finance's expected return on government investments in other
sectors.

The revised shareholder expectations were confirmed in a signed Heads of Agreement

On 18 December 2021, Transport for NSW (TfNSW), TAHE and the operators, Sydney Trains and
NSW Trains entered into a Heads of Agreement (HoA). This HoA forms the basis of negotiations to
revise the pricing within the existing 10-year contracts and deliver upon the shareholders'
expectation of a return of 2.5 per cent per annum of contributed equity. This revised return

includes:

. income earned over the estimated weighted average remaining useful lives of TAHE’s
assets, and

. recovery of the revaluation losses in 2020-21 on TAHE’s property, plant and equipment

assets incurred when TAHE commenced operations as a for-profit entity, albeit the recovery
of the revaluation loss is projected to take up to 2052.

The HoA reflects an intention between all parties to revise the contractual agreements to increase
future access and license fees by $5.2 billion. This included $1.1 billion for the period FY2023-25,
which is reflected in the 2021-22 'NSW Budget Half Yearly Review'. Further detail on the HoA is
reported in Section 3 of this report ‘Investment in the Transport Asset Holding Entity’.
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NSW Treasury revised its calculations to reflect the increased future returns

Following these changes, NSW Treasury revised its calculations of estimated returns to reflect a
cumulative return equivalent to the expected long-term inflation rate, and recovery of the 2021
valuation loss by 2052. The rate of return period is consistent with the weighted average remaining
useful life of TAHE's assets. The changes supported the financial reporting treatment of the

$2.4 billion transfer from the GGS to TAHE as an investment rather than an expense, even though
TAHE is currently heavily reliant on revenues from the public rail operators, Sydney Trains and
NSW Trains. If the cash contribution had to be treated as a capital grant expense, it would have
reduced the GGS's budget result by $2.4 billion.

The Independent Auditor’s Report includes an emphasis of matter drawing attention to
uncertainty relating to the General Government Sector's investment in the Transport Asset
Holding Entity (TAHE)

Despite the investment in TAHE being better supported, and the independent auditor's opinion
being unqualified, the Independent Auditor’'s Report includes an emphasis of matter, which draws
attention to the significant uncertainties remaining in relation to the GGS’s equity investment in
TAHE. The significant uncertainty is associated with key assumptions that support the recognition
by the GGS of its $2.4 billion investment in TAHE during 2020-21.

As at the time of signing the Independent Auditor's Report, there was significant uncertainty with
regards to judgements around the commerciality of TAHE's operations because:

. TAHE's future estimated access and licence fees, which are critical to its ability to earn a
realistic rate of return, remain subject to re-negotiation and re-signing of the current access
agreements. The proposed indicative future access and licence fees, which are set out in the
HoA are intended to form the basis of the re-negotiation.

. $1.1 billion in additional funding for TAHE's key customers, Sydney Trains and NSW Trains,
was provided in the 2021-22 'NSW Budget Half Yearly Review' consistent with the terms in
the HoA. However, this funding only extends to the end of the forward estimates period in
2024-25. There is an additional $4.1 billion required over the following six years, which falls
outside of the forward estimates period (up to the end of the 10-year contract period). While
this has been communicated to the government's Expenditure Review Committee, it is yet to
be provided for in government's budget figures. As TAHE's projections are currently highly
dependent on its government customers, it is critical that the government continue to provide
sufficient funding to the GGS to support increases in the prices government customers will
pay for access to TAHE's assets.

. A further significant portion of the required returns is earned outside of the 10-year contract
period (terminating 30 June 2031). NSW Treasury has estimated $37.9 billion in returns from
its investment in TAHE over the period from 1 July 2022 to 30 June 2052, but has not
identified the source or means of these returns beyond 2031. Currently, TAHE derives the
maijority of its revenue from access and licence fee agreements with Sydney Trains and
NSW trains, who in turn are both funded by grants to Transport for NSW from the GGS. The
projected returns calculated by NSW Treasury beyond 2031 are calculated by assuming a
2.5 per cent growth rate. About 87 per cent of these estimated returns are being earned
beyond the ten years, with $32.9 billion estimated over the period 2032-52. There remains
risk that:

- TAHE will not be able to re-contract for access and licence fees at a level that is
consistent with current projections

- future governments' funding to TAHE's key customers will not be sufficient to fund
payment of access and licence fees at a level that is consistent with current
projections

- TAHE will be unable to grow its non-government revenues.
Significant accounting issues relating to TAHE are detailed in Section 3 to this report titled

‘Investment in the Transport Asset Holding Entity’. Other significant matters related to the TSSA
audit are covered in section 6 to this report titled ‘Key Audit findings’.
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Other financial reporting matters

The State extended the date for submission of agency financial statements for audit to
provide relief to agencies impacted by the New South Wales' COVID-19 lockdowns

All agencies were given a one-week extension (two weeks in 2019-20) to prepare their financial
statements and submit them for audit by 2 August 2021. Further extensions were subsequently
approved for the following ten agencies and funds (11 in 2019-20) to submit completed financial
statements for audit:

. Department of Communities and Justice (9 August 2021 for disclosures related to cloud
computing costs)

. Investment NSW (13 August 2021)

. Jobs for NSW (13 August 2021)

. TCorp IM Funds (19 August 2021)

. Lord Howe Island Board (22 October 2021)

. Department of Customer Service (31 August 2021 for disclosures related to AASB 1059
'Service Concession Arrangements: Grantors')

. Department of Transport (20 August 2021)

. Sydney Olympic Park Authority (12 August 2021)
. Planning Ministerial Corporation (12 August 2021)
. Transport Asset Holding Entity (16 August 2021).

Additional extensions provided agencies with more time to resolve accounting issues relating to:

. asset valuations
. first time implementation of AASB 1059
. asset transfers and treatment of software as service costs.

The extensions outlined above resulted in a two-week delay submitting the State’s draft
consolidated financial statements for audit.
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In 2020-21, agency financial statements presented for audit contained 24 errors exceeding
$20.0 million (19 in 2019-20). The total value of these errors was $6.6 billion, a significant
increase from the previous year ($1.4 billion in 2019-20)

The graph below shows the number of reported errors exceeding $20.0 million over the past five
years in agencies’ financial statements presented for audit.

The errors resulted from:

. incorrect application of Australian Accounting Standards and NSW Treasury Policies

. incorrect judgements and assumptions when valuing non-current physical assets and
liabilities

. human error or lack of oversight.

Errors in agency financial statements exceeding $20.0 million

(2016 to 2021)
2016 $249m
2019 _ $927m

2021 W $6.6b

m Errors

In addition to the above agency errors of $6.6 billion, a significant misstatement of $2.4 billion
would have been reported in 2020-21 relating to the GGS's investment in TAHE had the NSW
Government not taken corrective action to support the assertion that the investment was earning a
sufficient rate of return. Prior to 14 December 2021, the Audit Office flagged a significant concern
with respect to the $2.4 billion investment and highlighted the potential for a qualification of the
Independent Auditors Report on the government’s Total State Sector Accounts (further described
in Section 3 of this report).
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3. Investment in the Transport Asset
Holding Entity

The completion of the 2020-21 Total State Sector Accounts was significantly delayed as material
accounting issues were resolved. These issues related to how the General Government Sector’s
(GGS)? investment in the Transport Asset Holding Entity was accounted for. The key areas of audit
concern, which required considerable effort to satisfactorily resolve, included our assessment of:

. the accounting treatment of funds transferred to TAHE from the GGS, specifically:

- whether funds transferred to TAHE from the GGS should be considered an equity
investment or capital grant expense, with the latter having implication to the
presentation of the NSW Government Budget positions. Funds are expensed unless,
as an investment, there is a reasonable expectation to generate a sufficient rate of
return

- forming a view as to what a ‘reasonable expectation of a sufficient rate of return on
investment® should be with respect to the Australian Bureau of Statistics' Government
Finance Statistics Manual 2015 (GFSM)

- the valuation of TAHE’s property, plant and equipment at 30 June 2021
. whether TAHE was correctly classified as a Public Non-Financial Corporation (PNFC) entity

. whether, under the agreements in place for the use and price of TAHE's assets, TAHE
controlled its property, plant and equipment.

Our assessments were hindered by errors and omissions in information and models provided by
NSW Treasury to demonstrate expected returns from TAHE, as well as a lack of timeliness and
completeness in their responses to requests for documentation to support NSW Treasury's
proposed accounting of government's contributions to TAHE.

Up until 13 December 2021, evidence provided by NSW Treasury to support the treatment of a
$2.4 billion equity transfer from the GGS to TAHE did not demonstrate a sufficient rate of return on
the State's investment. Instead, the evidence suggested the transfer was of the nature of a capital
grant expense, which would impact the GGS budget result. Unless corrected, by either reversing
the equity investment to a capital grant expense (impacting the GGS budget result) or providing
additional resources to the rail operators to support additional TAHE access and licence fees
(adding additional expenses to future GGS budget results), this matter would have caused the
State's accounts to have been qualified.

2 A description of the Total State Sector Accounts including the GGS, PFC and PNFC sector is provided in Appendix
three.
3 The Australian System of Government Finance Statistics Manual 2015 (GFSM).
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After the Audit Office communicated the likely audit outcome to NSW Treasury, significant changes
were made by government from 14 December 2021. Government decisions that avoided
qualification of the TSSA included:

. On 14 December, a government decision approved communicating revised shareholders'
expectations of rate of return of 2.5 per cent being the long-term inflation rate, and increased
grants to Transport for NSW for the rail operators to pay increased access and licence fees
to TAHE to support of the new rate of return (previously 1.5 per cent).

. On 16 December, the 2021-22 'NSW Budget Half Yearly Review' included an increase in
expected returns to be derived through higher access and license fees charged by TAHE. To
facilitate these returns, an increased allocation of funds of $1.1 billion was made to Transport
for NSW (TfNSW) from 1 July 2022 as part of the forward estimates for the period 2022-25.
This was to pay for the proposed increased access and licence fees the operators would be
required to pay TAHE.

. On 18 December, TINSW, TAHE and the operators Sydney Trains and NSW Trains signed a
Heads of Agreement (HoA) forming the basis of negotiations to revise annual operating
agreements to facilitate the shareholders’ expected returns of 2.5 per cent of contributed
equity. The HoA included indicative access and licence charges to be used as a basis of
renegotiation, increasing access fees and licence fees to be paid by Sydney Trains and
NSW Trains over the 10-year period from 2022-2031 by a further $5.2 billion. Most of this
increase occurs outside the forward estimates. The majority of the additional funding may
need to be funded by future governments.

NSW Treasury has projected returns to be earned to 2052 (a period covering the weighted average
remaining useful lives of TAHE's assets) as sufficient to recover the revaluation loss of $20.3 billion
which arose when TAHE revalued its assets under the income approach. These assets were
valued on a discounted cash flow basis as at 30 June 2021.

These key decisions and the circumstances leading up to these changes are detailed later in this
section.

Background

On 1 July 2020, the former Rail Corporation of New South Wales (RailCorp), a not-for-profit entity,
was renamed the Transport Asset Holding Entity of New South Wales (TAHE) transitioning to a
for-profit statutory State-Owned Corporation under the Transport Administration Act 1988. There
was no change in the structure of TAHE as a new entity was not created. Ownership remains fully
with the government. TAHE, and the former RailCorp, were both classified as Public Non-Financial
Corporation (PNFC) entities within the Total State Sector Accounts. TAHE was not a newly created
entity, nor was it the result of a change in administrative re-arrangements (such as Machinery of
Government change).

Prior to 1 July 2015, the government paid appropriations to TINSW, a GGS agency, to construct
transport assets. When completed, these assets were granted to RailCorp, a not for-profit entity
within the PNFC sector. The grants to RailCorp were recorded as an expense in the State’s GGS
budget result and in the NSW Total State Sector Accounts (TSSA).

From 1 July 2015, the government announced the creation of TAHE (a dedicated asset manager).
Funding for new capital projects was to be provided through equity injections, even though the
business model was yet to be determined. NSW Treasury initially set a timetable for finalising the
business model, operating model and contracts for the use of TAHE's assets of 1 July 2019.
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Contributions paid to TAHE by the GGS were treated as equity investments from July 2015
forward. This treatment continued, despite delays in settling the business model. In 2020, the Audit
Office raised a high risk finding due to the significance of the financial reporting impacts and
business risks for NSW Treasury and TAHE.

The business model eventually adopted was one whereby:

. The GGS invests in TAHE with an expectation of a sufficient rate of return.

. TAHE charges the operators (predominantly Sydney Trains and NSW Trains) to use network
and rolling stock to deliver services. The operators remain responsible for both the delivery
of the services and the maintenance and safe operation of the assets. The operators are
primarily funded by TINSW through grants.

. The GGS grants funds to operators, which allows them to pay access fees to TAHE. The
amount of these grants impacts the budget result.
. TAHE pays a return back to GGS by way of dividends and tax equivalents. The return may

also include holding gains and losses on the fair value of the net assets of TAHE.

TAHE earns relatively small amounts of income from transactions with the private sector. While the
TAHE Board envisages that, over time, they will enhance the commerciality of TAHE'’s operations,
it is currently highly dependent on revenues from government contracts (over 80 per cent). The
circularity in flow of funds between transport agencies in the GGS and PNFC sectors is shown in
the diagram below:

=)

Equity
contribution
s
General Government e
Sector (GGS)
Dividends
and Taxes

=

Appropriations

Public Non-Financial Corporations

NSW Trains (PNFC) e,
' (Operators) ] | Asset |
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for E—— . [ Entity 1
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In total, the GGS has contributed approximately $11.1 billion to TAHE since 2015—16. This includes
the equity injections from the GGS to TAHE made in the current year of $2.4 billion.

The TSSA are prepared in accordance with Australian Accounting Standards and particularly
AASB 1049 ‘Whole-of-Government and General Government Sector Financial Reporting’. This
standard requires contributions from owners to comply with the Australian Bureau of Statistics
(ABS) Government Finance Statistics Manual (GFSM) where it would not conflict with Australian
Accounting Standards.

The ABS GFSM states that transfers from the GGS to the PNFC sector are recorded as equity,
unless there is no reasonable expectation that a sufficient rate of return will be earned on the
investment, in which case the transfer is recorded as a capital transfer expense. Hence, the notion
of the sufficient rate of return is pivotal to whether the $11.1 billion of funds the GGS had already
invested in TAHE and any future investments in TAHE could be treated as an asset or should be
expensed. If the funds are expensed, the result is a reduction in the budget result.
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Prior to 14 December 2021, NSW Treasury's application of relevant financial reporting
requirements was inaccurate, resulting in the significant write-down of TAHE's asset value
being excluded from NSW Treasury's rate of return calculation

The GGS’s investment in TAHE was not just the $11.1 billion in contributed equity since 2015-16,
it was also all of the assets of the former RailCorp. Prior to transition to TAHE on 1 July 2020,
RailCorp's assets were measured at their fair value of $41 billion using a current replacement cost
(CRC) valuation method. The assets were reported at that amount in the 2019-20 TSSA. The CRC
method was appropriate in 2019-20 as RailCorp was a not-for profit entity. Once TAHE
commenced as a for-profit entity it needed to value its assets using the income approach
(discounted cash flows). The income approach estimates the expected cash inflows and cash
outflows associated with the use of the assets and applies a discount rate to estimate a present
value of these assets. TAHE is currently highly dependent on government customers. The
valuation of its assets is therefore highly sensitive to prices contracted with those customers.

The track access and licence agreements with the operators were finalised on 30 June 2021
(effective 1 July 2021). This enabled TAHE, now a for-profit entity, to develop financial forecasts
and value its assets under an income approach using a discounted cash flow (DCF) valuation
method. The DCF is the appropriate asset valuation method for a for-profit entity. The outcome of
this valuation initially resulted in a $24.8 billion write down in TAHE'’s assets during 2020-21
(discussed below under Valuation of TAHE assets in TAHE's accounts). This revaluation loss was
excluded from NSW Treasury's modelling of TAHE’s rate of return calculations provided in
2020-21.

The ABS GFSM defines a realistic rate of return as the intention to earn a rate of return that is
sufficient to generate dividends or holding gains at a later date and that there is a claim on the
residual value of the corporation.

In regards to the holding gains (or losses) NSW Treasury proposed to the Audit Office that it need
not recover the initially incurred $24.8 billion holding loss as a result of the write down of the former
RailCorp's asset values when determining the government's rate of return on its investment in
TAHE.

TAHE’s asset valuation decrement in 2020-21 represents a ‘holding loss’

At the broadest level, the GFSM distinguishes between transactions and other economic flows.
There are two types of other economic flows:

. holding gains/losses (also referred to as revaluations in the GFSM), and

. other changes in the volume of assets and liabilities (also referred to as other volume
changes in the GFSM).

The GFSM defines holding gains and losses as changes in the current market value of an asset
resulting from changes in the level and structure of prices, assuming the asset has not changed
qualitatively or quantitatively.

Under the GFSM, holding gains and losses are included when determining a realistic rate of return.
The write down in the value of TAHE’s assets represents a holding loss because the fair (or
market) value of TAHE'’s assets fell because of a change in the level and structure of prices. The
access prices and licence fees TAHE negotiated with the operators were well below the ceiling
price under the pricing principles set by Independent Pricing and Regulatory Authority (IPART)
under the NSW Rail Access Undertaking, and recommendations external consultants made to
Transport for NSW in 2020. These lower fees were used in TAHE's discounted cash flow
calculation, driving the significant write down in its asset value.

Both the CRC and income (or DCF) methods are recognised techniques used to value assets
under Australian Accounting Standards. Both techniques represent a reasonable approximation for
a market price under the GFSM. A movement in the fair value of property, plant and equipment due
to a change in the method used to measure the market price should be classified as a holding gain
or loss under GFS.
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The write down does not represent a volume change as there is no change in the quality or
quantity of TAHE’s assets. TAHE continues to provide the same services the former RailCorp
delivered which included track access, and provision of rolling stock and network infrastructure.
Although cash flows are now generated from TAHE'’s assets in the form of track access and licence
fees, they continue to be used the same way by the operators (Sydney Trains and NSW Trains).
TAHE'’s assets are those of the former RailCorp. There is no fundamental change in their use,
there is only a change in the pricing for that use.

The potential impact of a large write down of the value of rail assets was foreshadowed in
reports to the TAHE advisory board

The implementation of TAHE was overseen by an advisory board comprising the Transport
Secretary and senior executive representatives from Transport for NSW, RailCorp and NSW
Treasury. During 2017-18, financial modelling and scenario analysis conducted by an external
consultant for the TAHE advisory board included an expectation that, upon establishment of TAHE
as a State owned for-profit corporation, there would be a write-down of its assets and an
assumption was included in the modelling to this effect. The report advised the TAHE advisory
board at the time that the State's ability to treat capital expenditure as equity injections into TAHE
would need to be considered given the impact of the write down in asset values. Furthermore, the
report noted that assumptions about an expectation of return could potentially be rebutted if the
value of TAHE'’s net assets was reduced by these asset write downs. Neither NSW Treasury or
Transport for NSW shared this report with the Audit Office. The Audit Office only became aware of
the potential significance of this report from the testimony provided to the Parliament’s Public
Accountability Committee in late 2021.

Had NSW Treasury acted earlier on the potential implications of the 2017—18 modelling, including
discussing it with the Audit Office, relevant technical discussions considering the impact of write
downs on the expected rate of returns could have been resolved earlier.

NSW Treasury presented late, unsophisticated, and inaccurate forecasts to the Audit Office,
all of which sought to support the desired outcome of higher projected returns

Between 9 July and 1 December 2021, NSW Treasury submitted three versions of estimated
returns with respect to the GGS’s investment in TAHE. All of these models were unsophisticated,
containing errors, omissions, and/or poor logic. Most importantly, none were able to demonstrate
that a realistic rate of return would be derived from the GGS’s investment in TAHE.

Errors in these versions included estimated returns being misstated due to NSW Treasury
incorrectly:

. excluding TAHE's original asset write down value of $24.8 billion (later amended to
$20.3 billion when access fees were amended) being holding gains/losses arising from
valuation changes

. including cumulative government guarantee fees (GGF) of $2.0 billion. These fees should
not have formed part of the returns calculation as GGF's are akin to a tax on borrowings paid
by the business and are not a return of distributable earnings. NSW Treasury had previously
received external advice that these fees do not form part of returns

. including $4.6 billion in cumulative forecast commercial incentive revenue that was not
supported with sufficient and appropriate evidence

. including possible future cumulative revaluation increments of $15.0 billion, which could not
be supported with any evidence to explain how it was derived, and was described as a 'plug’
figure

. including the projected value of the residual net assets of TAHE in FY2061 of $59.5 billion as

part of the overall 'return' on investment.

The $59.5 billion in net assets represents the government’s residual claim on TAHE’s assets
and should not have been included when assessing a realistic rate of return

The residual claim on assets is a return of the investment (i.e., withdrawal), rather than a return on
(i.e., generated from) the investment.
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Under the GFSM, only the component that represents regular withdrawals of income earned by the
corporation is considered to be a return on investments. Distributions in excess of income are
considered a withdrawal of equity from the corporation.

When referring to the definition of a realistic rate of return, the GFSM, states that returns include
dividends (including income tax equivalents*) and holding gains. Withdrawals, by the owner of
accumulated retained earnings are treated as a reduction in equity assets by the owner. If the
shareholder liquidates its investment upon wind-up, this is a withdrawal of equity. Including the
$59.5 billion from residual assets in the estimated returns from TAHE was an error in NSW
Treasury's analysis.

The quality of NSW Treasury’s evidence supporting the GGS’s rate of return calculations from
investments in TAHE is a high risk finding.

Recommendation

NSW Treasury needs to implement effective quality review processes over key
accounting information before submitting that information to the Audit Office.

TAHE's contracts with its key customers, (the two government rail operators Sydney Trains
and NSW Trains) specified access and licence fees that were well short of the regulated
maximum and not sufficient to generate a reasonable return

Our analysis of NSW Treasury’s initial versions of estimated returns identified that the access and
licence fees (under the existing commercial agreements effective 1 July 2021) would not earn a
sufficient rate of return until a period that is significantly beyond the assets’ current useful lives.

An external consultant engaged by Transport for NSW also indicated in their 2017—-18 report that
planned low access and licence fees were not going to be sufficient to maintain RailCorp's existing
asset values.

Additional financial modelling performed by an external consultant on behalf of Transport for NSW
during 2020 demonstrated that higher track access and licence fees were necessary to ensure that
TAHE operates as a commercial PNFC corporation and earns a sufficient rate of return on its asset
base. Because this model used higher track access and licence fees, the projected cash flows
largely supported asset values as reported by the former RailCorp. The track access charges for
regulated assets determined in the external consultant’s financial modelling remained within the
bounds of the IPART NSW Rail Access Undertaking, which establishes pricing guidelines for rail
owners.

The 2015-16 NSW Budget provided $700 million per year in the forward estimates to be provided
to Sydney Trains and NSW Trains (the operators) to meet the cost of expected access charges
that would become payable to TAHE, once it was established. In 2020-21, TAHE and the
operators agreed actual access and license charges at $680 million per annum, and increasing
thereafter.

The fees contracted between TAHE and the operators were significantly lower than the maximum
allowable revenue established by the IPART NSW Rail Access Undertaking® and significantly lower
than the 2020 external consultant analysis. Even though there was no regulatory impediment for
TAHE to charge higher track access and licence fees, it did not do so. Higher fees would have
likely impacted the GGS budget, as these fees are funded by the GGS through grants to the
operators (ie: Sydney Trains and NSW Trains).

4 The GFSM states that dividend income includes ‘income from public corporations to general government in the
nature of income tax equivalents’.

5 Note: This is after adjusting for operating and maintenance costs incurred directly by the operators.
12

NSW Auditor-General's Report to Parliament | State Finances 2021 | Investment in the Transport Asset Holding Entity



TAHE has few sources of revenue other than those from the government operators, and little
opportunity to decrease expenses. TAHE had to charge the operators higher access and license
fees in order to improve the expected return on the GGS’s investment in TAHE for the State to
justify an equity investment.

Decisions were made by government from 14 December to support a reasonable
expectation that a return could be earned from its investment in TAHE

In light of the deficiencies in NSW Treasury’s proposed accounting for the $2.4 billion equity
transfer to TAHE, presented above, the Audit Office communicated to NSW Treasury its intention
to qualify the Total State Sector accounts.

In response, the following actions were taken by government:

. On 14 December, a government decision was made specifying that the shareholders’
expectation of returns from TAHE should be increased from 1.5 per cent to 2.5 per cent of
contributed equity, an annual rate of return consistent with the Reserve Bank's long term
inflation rate.

. On 16 December, the 2021-22 'NSW Budget Half Yearly Review' was updated to fund the
increase in expected returns to be derived through higher operator access and license fees
charged by TAHE. An increased allocation was made to TINSW from 1 July 2022 to fund
these increases as part of the forward estimates for the period 2022-25.

. On 18 December, TINSW, TAHE and the operators (Sydney Trains and NSW Trains) signed
an HoA, which is to form the basis of negotiations to revise annual operating agreements to
meet the shareholders’ revised expectation of a returns of 2.5 per cent of contributed equity.
The HoA included proposed increases to operator access and licence charges over the
10-year period from 2022—-2031 of $5.2 billion, with most of this increase occurring outside
the forward estimates. The 2021-22 'NSW Budget Half Yearly Review' included additional
funding allocations to TEINSW of $1.1 billion over the forward estimates 2023-25. The
additional funding required under this HoA, and its effect on the GGS budget, will extend
beyond the term of the current government. The effects will predominantly be borne by future
governments.

As a result, the government now projects returns until 2052 (the estimated weighted average
remaining useful lives of TAHE's assets). The assumptions are that TAHE’s contracts with its
government operators will generate a return of 2.5 per cent of contributed equity, and that TAHE
will recover the final revaluation loss of $20.3 billion, albeit the recovery of the revaluation loss is
projected to take up to 2052. This met the financial reporting test for an equity investment in TAHE
for 30 June 2021.

The Heads of Agreement will increase access fees paid by rail operators to TAHE by
$5.2 billion

On 18 December 2021, TAHE signed a HoA with Sydney Trains, NSW Trains and Transport for
NSW. The HoA set out the parties’ intention to revise the original access and licence agreement
and to revisit the pricing model. The HoA proposes indicative future access and license fees that
will form the basis of negotiations to meet the revised shareholders’ expectation of a return of
2.5 per cent per annum of contributed equity and recover the holding (revaluation) loss of

$20.3 billion. This represents an increase from the current contracts that reflect a shareholders’
expected rate of return of 1.5 per cent per annum of contributed equity without an intention to
recover the holding loss. The revised HoA covers the period FY2022—FY2031 and includes
projected access and license fees totalling $17.14 billion over this period. This is an increase of
$5.2 billion on the existing commercial agreements between TAHE and Sydney Trains and NSW
Trains for the same period, which came into effect from 1 July 2021.
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As previously stated, the HoA plans to increase access and license fees by $1.1 billion over the
period FY2022-25 as part of the annual renegotiation of prices under the terms of the existing
contracts. Funding for the increases was included in the 2021-22 'NSW Budget Half Yearly
Review' as part of the forward estimates and approved by government. The remaining $4.1 billion
increase is planned over the period FY2025-31, and is outside of the forward estimates.
Uncertainty exists because future governments may also need to commit the necessary funding in
successive forward estimates to enable the operators to pay the access and licence fees outlined
in the HOA.

A summary of the fees under the current agreement existing fees and those outlined in the HoA is
included below:

Original contracted fees Projected access and Additional fees to be

Financial year effective 1 July 2021 license fees (under HoA) funded by the GGS
$m $m $m

2021-22 680 680 --
2022-23* 771 1,081 310
2023-24* 867 1,236 369
2024-25* 968 1,399 431
2025-26 1,149 1,646 497
2026-27 1,260 1,826 566
2027-28 1,384 2,023 639
2028-29 1,493 2,209 716
2029-30 1,607 2,405 798
2030-31 1,746 2,629 883
Total 11,925 17,135 5,210

Included in the December 2021 ‘NSW Budget Half-Yearly Review’ forward estimates.

The revised access fees will significantly increase costs to the GGS budget in future years

The $5.2 billion increase in access and license charges by TAHE would appear to need to be
funded through additional grants and subsides paid by the GGS to the rail operators. The additional
funding may be significant, particularly in the years beyond the current budget estimates period.
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The graph below demonstrates that the funding burden of higher access and license fees is
expected to increase even more beyond the forward estimates period of 2023—2025. Conversely,
equity contributions from the GGS to TAHE will significantly decrease over the same period. This
means the budget benefits of equity contributions are realised in previous years and the current
budget forward estimates period, while higher expenses to the budget may be required in years
beyond the forward estimates. The additional fees charged by TAHE are required so the
government can support its $2.4 billion contributions to TAHE in 2020—21 as an equity investment.
Had the shareholding Ministers not signalled their expectation that TAHE earn a commercial return
by charging operators additional fees, this $2.4 billion should have been reversed and recorded as
a capital grant expense, or the Total State Sector Accounts risked being qualified.

Forecast equity injections compared to additional fees funded by GGS
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Year ended 30 June

Original access and licence fees mmmm Additional access and licence fees
e Fquity injections

Additional access and licence included in the December 2021 ‘NSW Budget Half-Yearly Review’ forward estimates.

Valuation of TAHE assets in TAHE’s accounts

There were significant adjustments to TAHE’s valuation between the financial statements
originally submitted for the audit and the final, signed financial statements

TAHE valued its property, plant and equipment as at 30 June 2021 using a valuation approach
based on its discounted cash flows (DCF). Finalisation of access and licence agreements with
Sydney Trains and NSW Trains prior to 30 June 2021 enabled TAHE to develop financial forecasts
to value its assets under the DCF approach. Prior to the 18 December 2021 HoA, the cashflows
from the existing commercial contracts were used to determine the fair value of TAHE's
non-financial assets. TAHE determined the fair value of its property, plant and equipment (PPE)
and related intangibles was $12.8 billion. This resulted in an initial write-down of $24.8 billion,
including a write-down of the Country Regional Network to nil value.

The judgements and assumptions used by TAHE in determining the initial fair value of $12.8 billion
were not reasonable to audit, resulting in a material understatement of asset values by $1.2 billion.
The differences related to the discount rates that were applied to the expected cash flows. TAHE
had adopted higher risk assumptions in its valuation than were supported by evidence.

Risk assumptions are reflected in discount rates — the higher the risk, the higher the discount rate.
In a DCF valuation, higher discount rates drive lower values for assets. TAHE is a monopoly rail
infrastructure asset owner, with limited operational and maintenance risks, and has revenue
contracts in place with government operators for the next ten years. These circumstances support
a lower discount rate.
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As a result of signing the HoA on 18 December 2021, $5.2 billion in access and license fees were
added to the discounted cash flow valuation, resulting in an upward revaluation of TAHE’s PPE and
intangibles. This ensured TAHE'’s asset values fell within a supportable range and were not
materially misstated at 30 June 2021. The updated value resulted in a final overall write-down of
the assets by $20.3 billion.

TAHE only sought to recover a return on equity injections made to the former RailCorp from
2015-16 onwards when setting its access prices. Its approach excluded consideration of all of the
assets previously granted to, or acquired by the former RailCorp prior to 2015. In effect, while the
operators access the full network of assets, they only pay for a portion of it. The cashflows are not
reflective of the full asset base, but were used to value the full asset base. The contracted
cashflows from the licence and access fees with Sydney Trains and NSW Trains are based on the
expected rate of return determined by the shareholding Ministers on the equity contributions
received from 2015—-16 onwards. The remaining asset base is considered to be ‘gifted assets’ from
the government to TAHE. TAHE advised there is no expectation from government for TAHE to
generate revenue from access and licence fees from the gifted asset base.

TAHE receives grants from Transport for NSW to cover the shortfall between access fee revenue
and the maintenance expense for the Country Regional Network. However, TAHE is required to
continue providing access to this network as it is required for the passenger services and freight
movements to regional and interstate areas. This results in the Country Regional Network
generating income that is far less than what it costs to operate and maintain the network. The
income approach results in a fair value of nil for the Country Regional Network. Although this
outcome is consistent with the accounting standards and NSW Treasury Policy Paper, it is an
unusual outcome for a significant network of assets, which includes land, stations and rail tracks.

NSW Treasury policy on expected rate of return

NSW Treasury has not developed a formal policy or benchmark to guide its expectations for
returns on GGS investments in State owned corporations (including TAHE)

The absence of a policy setting NSW Treasury's expectations as to what it expects as a reasonable
rate of return makes it problematic to assess whether returns on GGS investments are within or
outside expectations. Additionally, there is no guidance regarding the components of the
investment a return is expected on, nor whether the rate of return should include or exclude the
original investment. There is no guidance on the timeframe over which the investment might be
realised, nor is there any guidance as to what is a reasonable timeframe. The absence of a policy
on expectations of returns will be reported as a high risk finding in NSW Treasury's management
letter.

In our view, the concept of a 'sufficient rate of return’' could be considered to be at least the
long-term inflation rate. The 'investment' should include all of the assets and funds that the owner
has contributed, and the investment should be realised in its entirety before the assets in the entity
have reached the end of their useful lives.

In the absence of a NSW Treasury formal policy or benchmark as to what is a sufficient rate of
return for GGS investments in other sectors, we had regard to guidance provided by the Australian
Government’s Department of Finance (Finance). Finance published in its July 2018 Finance Advice
Paper that for an investment to be fully regarded as equity, it should expect to earn a rate of return
at least equal to the long-term inflation rate (i.e. currently 2.5 per cent) and there should be a
reasonable expectation that the investment will be recovered. If these conditions are not met, the
payment should be partially or fully recorded as a grant expense.

To avoid qualification of the State's accounts, NSW Treasury's final TAHE modelling used a

2.5 per cent benchmark as the expected rate of return and projected returns to 2052 to recover the
holding (revaluation) loss of 20.3 billion. This was the basis for the access charges and licence fees
that were reflected in the 18 December 2021 HoA between TAHE and its key customers and will
form the basis for re-negotiation of the contracts between those parties.
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Recommendation

NSW Treasury should:

. establish a policy to determine the minimum expected rate of return on its
equity injections in other public sectors entities
. report on the performance of its investments in other public sector entities

by presenting information on how much and what type of returns the GGS
is obtaining from its investments compared to its targeted return.

An unqualified opinion, with an emphasis of matter, was issued on 24 December 2021

The Independent Auditor's Opinion, while unqualified, contained an emphasis of matter drawing
attention to significant uncertainty noted in the Total State Sector Accounts at Note 11 'Equity
Investments in Other Public Sector Entities'. The uncertainty relates to assumptions supporting the
value of the State’s investment in TAHE. While there is evidence to support those assumptions,
there remains a process to be completed to reflect those assumptions in legally binding contracts.
Further, the funding to enable TAHE’s customers to pay the increases, has been at least partially
reflected in the forward budget estimates to 2024-25, but is yet to be included in appropriations.
Furthermore, increases in prices over the period 2025-31, while reflected in the HoA are outside
the forward estimates period.

The significant uncertainty relating to the access fees to be paid by rail operators was
disclosed in the TSSA financial statements

The TSSA financial statement disclosures note the significant uncertainties at ‘Note 11 — Equity
Investments in Other Public Sector Entities’. Significant uncertainties are acknowledged around the
key judgements and estimates supporting the expected rate of return. The disclosure of these
uncertainties resulted in the Independent Auditors Report including an Emphasis of Matter, which
draws attention to the TSSA disclosures of the following:

. TAHE's future estimated access and licence fees, which are critical to the ability to earn a
realistic rate of return are subject to re-negotiation and re-signed access agreements, based
on proposed indicative future access and licence fees set out in the HoA, which will form the
basis of the re-negotiation.

. $1.1 billion in additional funding for TAHE’s key customers was provided in the 2021-22
‘NSW Budget Half Yearly Review’ consistent with the terms in the HoA, but this funding only
extends out to the end of the forward estimates period in 2024—-25. There is an additional
$4.1 billion over the following six years outside of the forward estimates period (up to the end
of the 10-year contract period), which has been broadly communicated to the Expenditure
Review Committee, but is yet to be provided for in government budget figures.

. A significant portion ($32.9 billion) of the required returns are earned outside of the 10-year
contract period (terminating 30 June 2031) to 2052, and there is a risk that TAHE will not be
able to re-contract for access and licence fees at a level that is consistent with current
projections. There is also a risk that funding for TAHE’s key customers will not be sufficient
to fund payment of access and licence fees at a level that is consistent with current
projections.

We will also include a high risk finding in NSW Treasury's management letter which recommends
management addresses the uncertainties raised in the Independent Auditor's Report including the
preparation of detailed projections to support returns beyond 30 June 2031.
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Recommendation

NSW Treasury should:

. facilitate revised commercial agreements to reflect access and license fees
detailed in the 18 December 2021 Heads of Agreement
. with TAHE, prepare robust projections and business plans to support

returns beyond FY2031.

Sector classification of TAHE

TAHE is a for-profit entity that has continued from the former RailCorp under the Transport
Administration Amendment (Transport Entities) Act 2017. RailCorp was a not-for-profit agency.
Both were classified as Public Non-Financial Corporation (PNFC) entities within the Total State
Sector Accounts. During the 2012 structural reform in the transport sector, the NSW Government
obtained an interim ruling from the Australian Bureau of Statistics (ABS) to maintain the current
PNFC classification of RailCorp until 31 December 2014. The ABS is responsible for classifying
institutional units for the purpose of official statistics. It also publishes the Government Finance
Statistics manual (GFSM) framework, which is used as basis when preparing the TSSA.

NSW Treasury had identified the risk that RailCorp’s classification as a PNFC was unlikely to
continue beyond 1 July 2015 as it may not meet the criteria for a PNFC under the GFSM. A PNFC
entity must satisfy the requirements of being a market producer. Due to RailCorp’s dependency on
government subsidies and its inability to recover its production costs, this classification was
assessed as a risk because costs associated with RailCorp would then be reflected in the GGS
Budget Result.

The NSW Government announced in its 2014—15 Budget Papers, the proposed development of a
commercial asset holding entity, TAHE. The government expected RailCorp to transition to TAHE
within a four-year period and be operational by 1 July 2019. This long-term plan recognised time
was necessary to complete the legislative process required to transition RailCorp to TAHE,
establish a new governing board and develop commercial models. RailCorp transitioned to TAHE
12 months after its original planned date. In 2020, the Audit Office raised a high risk finding due to
the significance of the financial reporting impacts and business risks for NSW Treasury and TAHE.

Impact of revised access fees on the sector classification of TAHE and the NSW rail
operators

The recently signed HoA means the GGS requires additional grant funding to pay the NSW rail
operators so they can fund the $5.2 billion in additional access and license fees over the next ten
years. This means Sydney Trains and NSW Trains need more government subsidies to fund their
operations. A total of $17.14 billion in access and licence fees is projected to be paid by Sydney
Trains and NSW Trains to TAHE through to 2031. In the absence of other additional revenue
sources, this is most likely funded by the GGS sector (the Budget).

A key test considered by the ABS when determining whether public sector units are classified into
either General Government (ie: government controlled non-market producers) or Public
Corporations (ie: government controlled market producers) is the market producer test.

The ABS considers three indicators when considering whether a unit is a market or non-market
producer:

. Sales to cost ratio: the higher the proportion of total production costs that are covered by
total sales (including subsides), the more likely the unit is to be a market producer.

. Government intervention: the extent to which government can directly influence the prices,
nature and level of services provided by the producer.

. Competition: the ability of consumers to buy similar goods and services from other producers

on the basis of the process charged. This also considers the lack of competition when a unit
is primarily supplying goods and services to other government units.

NSW Auditor-General's Report to Parliament | State Finances 2021 | Investment in the Transport Asset Holding Entity



Recommendation

Given the 18 December 2021 HoA, reliance on government funding by the NSW
rail operators is most likely. It is therefore recommended that NSW Treasury liaise
with the ABS to re-confirm the classification of NSW Trains and Sydney Trains as
entities within the PNFC sector.

This will affirm whether these entities continue to meet the market producer test requirement and
are appropriately classified as PNFC entities.

TAHE’s sector classification was confirmed by the ABS in 2015 prior to the legislation that
transitioned RailCorp to TAHE. This was based on a submission made by NSW Treasury
supported by an agreed transition plan.

Recommendation

Now that TAHE is operating, it is recommended that NSW Treasury liaise with the
ABS to re-confirm the sector classification of TAHE.

As TAHE transitioned from RailCorp, the main customers continued to be the NSW Government
rail operators (ie: Sydney Trains and NSW Trains). TAHE is effectively a monopoly rail network
access and license provider in NSW. There are few, if any other providers of rail infrastructure
other than TAHE. These factors should be discussed with the ABS to determine if there is any
impact to its existing sector classification as a PNFC entity. We will include a high risk management
letter for NSW Treasury to discuss and confirm with the ABS, the sector classification of NSW
Trains, Sydney Trains and TAHE.

Control of assets

The NSW Government’s rail reform initiatives in 2012 resulted in a new operating model, which
created NSW Trains and Sydney Trains as the NSW rail operators, effective as of 1 July 2013.
RailCorp, stripped of its rail operations, continued as a residual entity and was responsible for
asset ownership.

On transition of RailCorp to TAHE on 1 July 2020, NSW Treasury determined TAHE maintains
accounting control of the assets held by TAHE. The Framework for the Preparation and
Presentation of Financial Statements, AASB 116 ‘Property, Plant and Equipment’ and AASB 15
‘Revenue from Contracts with Customers’ states that to fulfil the criteria to recognise assets, an
entity must demonstrate control over them. This refers to TAHE’s ability to direct the use of, and
obtain substantially all of the remaining benefits from the asset as well as the ability to prevent
other entities from directing the use of, and obtaining the benefits from an asset.
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For the current year, the legal form of the arrangements established in its first year of operation
imply TAHE has control over the assets. Relevant legal arrangements include:

. establishment of the Implementation Deed for TAHE on 30 June 2020, which removed
Transport for NSW's ability to direct TAHE in relation to the Rail Service Agreement, clarified
TNSW’s role as an agent and also articulated key matters (TAHE reserved matters) which
were considered as under the discretion of TAHE. The authority to approve commercial
arrangements including track access agreements remained with TAHE

. under the Implementation Deed significant capital expenditure, maintenance, operating
expenditure and asset disposals remain TAHE reserved matters. Disposals of land and real
property must not impact on existing rail corridors and infrastructure disposal can occur
when infrastructure asset is destroyed, obsolete or being replaced

. establishment of TAHE on 1 July 2020 in the Transport Administration Act 1988 and repeal
of the ability by TINSW to direct TAHE under section 3G and 3H of this Act which relates to
TINSW's ability to direct public transport agencies®

. establishment of TAHE’s Operating Licence for the year ended 30 June 2021 on 1 July 2020

. establishment of an Operating Licence and Statement of Expectations on 1 July 2021 until
30 June 2023
. the terms and conditions under the Operating Licence enable TAHE to directly contract with

rail operators to facilitate access to the metropolitan network and grant licences to access
and use the rail infrastructure and rolling stock assets

. execution of Track Access Agreements effective from 1 July 2021

. execution of a 10-year Licence, Agency and Maintenance Deed (LAM Deed) effective from
1 July 2021

. obtaining the benefits from providing access to these assets over the next ten years through

access and licence fees. Under the Track Access Agreements and LAM Deed, effective from
1 July 2021, TAHE receives access fees and licence fees (right to receive cash) from NSW
Trains and Sydney Trains for granting access and use of the rail infrastructure and rolling
stock assets

. obtaining benefits from providing access to private freight operators to the track assets (right
to receive cash).

Collectively, in form, these supported NSW Treasury and TAHE's assertion over its control over the
assets as at 30 June 2021 on the bases:

. TAHE was able to demonstrate it had the ability to grant access to its assets by way of Track
Access Agreements and govern their maintenance through the LAM Deed

. TAHE could exercise decision making ability over TAHE reserved matters

. TAHE receives access fees and licence fees (right to receive cash) from operators such as

NSW Trains and Sydney Trains for granting access and use of the rail infrastructure and
rolling stock assets.

However, risks remain as TAHE is in its early stages, and the actual substance of operations will
need to be observed and considered. This will be included as a high risk management letter
finding.

6 Section 3G relates to the ability of Transport for NSW to give directions to public transport agencies. Section 3H

relates to review by relevant safety regulator of directions under section 3G relating to transport safety matters.
20

NSW Auditor-General's Report to Parliament | State Finances 2021 | Investment in the Transport Asset Holding Entity



The State Owned Corporations Act 1989 maintains that all decisions relating to the operation of a
statutory SOC are to be made by or under the authority of the board. However, under the Transport
Administration Act (TAA) 1988, the functions of TAHE may only be exercised under one or more
operating licences issued by the Minister for Transport and Roads. The current Operating Licence
confers terms and conditions for TAHE to carry out its functions, and imposes constraints, including
(but not limited to) TAHE:

. must not carry out railway operations (as defined in the Rail Safety National Law)
. must not operate a transport service
. must not carry out maintenance of its assets, other than by having in place arrangements

with third parties (including Sydney Trains), under which another person is required to
maintain transport assets

. must comply with the asset safety requirements established by TINSW

. must continue work towards the delivery of the on-going projects in accordance with the
relevant Cabinet Approval and NSW Government Capital Investment Plan.

Such operating licences are short term in nature, and the TAA allows the Portfolio Minister to grant
one or more operating licences to TAHE and may amend, substitute, or impose or revoke
conditions of the operating licence.

Furthermore, the Statement of Expectations issued by the Minister for Transport and Roads
outlines the Minister’'s expectations of TAHE in ensuring the Government’s priorities for the
transport sector are met. This includes funding, investing and delivering transport assets, as
prioritised by NSW Government to achieve customer and community outcomes aligning to the
Future Transport 2056 objectives.

We note, under s200 and s20P of the SOC Act, the Portfolio Minister, with the approval of the
Treasurer, may provide the Board notification of public sector policy that is to apply to a SOC or a
written direction if required in the public interest. However, prior to giving such notification or
direction, the Portfolio Minister must consult with the Board and request the Board to advise the
Portfolio Minister whether carrying out the policy or direction would not be in the best interest of the
SOC.

Given the restrictions that can be placed on the entity through the Operating Licence, and the
ability to make further changes to the Operating Licence and Statement of Expectations set by the
Portfolio Minister, there is a risk there could be limitations placed on the Board of Directors to
operate with sufficient independence in its decision-making with respect to the operations of TAHE.
Over time, this may further impact the degree of control required by TAHE to satisfy the recognition
criteria over its assets. It may also fundamentally change the presentation of TAHE’s financial
statements.

Furthermore, the Office of Transport Safety Investigations (OTSI) recently prepared a report based
on a review of mitigation measures and TAHE’s safety governance arrangements in place to
manage potential conflicts between TAHE’s commercial objectives and the safe management of
rail assets. The report notes the mitigation strategies and governance arrangements through the
Operating Licence and Statement of Expectations from the Portfolio Minister are intended to
narrow TAHE’s safety accountabilities and clarify roles and responsibilities for maintenance and
investment decisions for operating rail assets between TAHE and transport cluster entities. OTSI
also states the framework has not been fully developed and implemented so whether it achieves
these objectives in practice is not yet clear. The report also notes that TAHE’s role is not reflected
within the TINSW’s Asset Management Framework (AMF) and Safety Management System (SMS)
documents and is expected to be updated in December 2022.
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We accepted NSW Treasury’s position on control for the current year. It will remain an area
of audit focus in future years as the substance of the arrangements put into place need to
be confirmed by observation

Future limitations to the degree of control TAHE, and its Board, can exercise over its functions may
impact the degree of control TAHE has over its assets going forward. As part of the 2021-22 audit,
we will monitor and assess whether, in substance, these assets continue to be controlled by TAHE
and whether, in substance, TAHE can operate as an independent SOC. We require management
continue to demonstrate that TAHE continues to maintain control over its assets and has the ability
to operate as an independent SOC.

Recommendation

NSW Treasury and TAHE should monitor the risk that control of TAHE assets
could change in future reporting periods. TAHE must continue to demonstrate
control of its assets or the current accounting presentation would need to be
reconsidered.

NSW Treasury needs to significantly improve its provision of supporting documentation

NSW Treasury governance arrangements to support the independent external audit are
inadequate and key documents were either not provided to the Audit Office, or were not
provided on a timely basis, or their existence was not made known to the Audit Office

A key reason for the delay in signing the audit opinion for the TSSA related to the fact that
information relating to TAHE was not shared with the Audit Office, or that information was not
shared on a timely basis. This unnecessarily prolonged the audit process.

Requests for relevant information about TAHE to support the 2020-21 financial year audit date
back to at least July 2020. A letter from the Audit Office to the Secretary of NSW Treasury,
Secretary of Transport and the Acting CEO of TAHE in June 2021 outlined requested documents
not received and flagged that not receiving those documents by 30 June 2021 would put the
reporting timetables at risk. This letter was followed up with a further letter from the Auditor-General
to the Secretary of NSW Treasury in September 2021, stating that all key information had still not
been received. The requested information was received progressively up to 5 October 2021.

Not sharing key information with the independent external audit on a timely basis delays
discussions and resolution of issues. For example, testimony given to the TAHE Public
Accountability Committee Inquiry hearing on 15 November 2021 brought to our attention modelling
performed by an external consultant in 2017—-18 performed on behalf of the TAHE Advisory Board,
which included senior executive representatives from NSW Treasury, Transport for NSW and
RailCorp. The Audit Office was not made aware of this report's existence in 2018 or subsequent
years, and was only provided a copy in late 2021 after repeated information requests.

The financial modelling considered, amongst other things, the track access and licence fees
required to support TAHE as a commercial PNFC entity and the impact on the Budget Result and
forward estimates under a commercial scenario. A further scenario reclassified TAHE and the
operators within the GGS.

The financial modelling was predicated on a key assumption, that the significant write down in
asset values did not need to be factored into the required rate of return on the investment. Other
assumptions included, but were not limited to, the required rate of return on equity and the use of
Community Service Obligation (CSO) subsidies to support the commerciality of TAHE.

Had this information been shared with our Office earlier, discussions on the GGS’s intent to earn a
sufficient rate of return would have been held and resolved earlier. Instead, the issues identified in
this 2017-18 report were identified and confirmed as issues by audit in the second half of 2021.

NSW Auditor-General's Report to Parliament | State Finances 2021 | Investment in the Transport Asset Holding Entity



In addition, even following repeated requests for key information, our process for seeking
representations from management during audit completion identified further reports, just prior to
signing the audit opinion, relevant to the audit that had not yet been shared, and should have been
shared. Further, this process of seeking ordinary representations from NSW Treasury's
management, that all key documents were made available to audit, was unnecessarily obstructive
and difficult. Before management signed the representation to declare they had shared all relevant
information, they shared at least a further 34 megabytes of data, or 23 reports (1,023 pages), with
the Audit Office, around midnight, the morning of audit signing.

NSW Treasury needs to significantly improve its governance arrangements to ensure all key
information is identified and shared with the Audit Office on a timely basis. This will ensure the
audit process has access to complete and accurate information when considering material
transactions and balances of the State.

We will include an extreme risk management letter finding for NSW Treasury to significantly
improve its processes to ensure all relevant information is identified and shared with the Audit
Office to support material transactions and balances of the State.

Recommendation

NSW Treasury needs to significantly improve its processes to ensure all key
information is identified and shared with the Audit Office on a timely basis. This
will ensure the audit has access to complete and accurate information when
considering material transactions and balances of the State.

Undue reliance on external consultants

External consultants were used extensively to advise government agencies on matters related to
TAHE. The NSW Treasury’s 2020—21 Annual Report reported spending of $975,239 alone on one
consultant in that year in relation to TAHE. The same Annual Report disclosed 15 consulting
engagements over $50,000 amounting to $14.9 million just in relation to finance, accounting and
tax matters.

The extensive use of consultants can give rise to the risk that:

. agencies shop for opinions from multiple experts in order to receive advice that matches the
outcome being sought

. so much reliance is placed on the expert that the agency cannot appropriately challenge the
expert, or converse on the topic analysed by the expert without that expert being present

. issues raised by the expert, assumptions used, or limitations expressly included in the

experts reports are not appropriately challenged or closed out by the engaging agency.

This will be included as a high risk management letter finding.

Recommendation

NSW Treasury should consider whether there is sufficient competent oversight of
its use of consultants and assess the risk of an over dependence on consultants
at the cost of internal capability.
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Comparison of TAHE to transport asset entities Queensland Rail
and VicTrack

There has been public commentary that the NSW arrangements for TAHE are similar to other
jurisdictions for their relevant rail entities. Queensland and Victoria have also established rail
entities in the PNFC sector, Queensland Rail and VicTrack, respectively. These rail entities are
established by relevant State legislation, but there are substantive differences between them.
These differences need to be taken into account when assessing the accounting implications that
arise from transactions and balances that occur within these entities and between these entities
and the relevant GGS.

Some of these differences include, but are not limited to for-profit/not for-profit status, nature of the
services provided and the funding received and the measurement basis of assets under Australian

Accounting Standards which are detailed in the table below.

Difference

For-profit/not-for-profit
status

Nature of the services
provided

Nature of funding
received

Measurement basis
of assets under
Australian Accounting
Standards

TAHE

For-profit

Owns rail assets
comprised of heavy rail
rolling stock, property,
land, plant, machinery,
trackwork and
infrastructure.

Passenger services are
delivered by Sydney
Trains and NSW Trains.

Primary revenue source
is from commercial rail
agreements with public
rail operators (Sydney
Trains and NSW Trains)
from 1July 2021 and
third-party operators.

Income approach

Queensland Rail

For-profit

Holds rail infrastructure
and delivers passenger
services.

Primary revenue source is
from a Rail Transport
Service Contract (RTSC)
covering the delivery of
train services for the city
network, maintenance of
network infrastructure and
maintenance of the
regional network. The
RTSC is funded by the
Department of Transport
and is recorded as an
expense to the budget.

Historical cost adjusted for
impairment.

Victrak

Not-for-profit

Legal owner of rail land,
building assets and
infrastructure.

Assets leased to the
Department of Transport
(the Department) under a
peppercorn arrangement
to enable the Department
to provide transport
services.”

Primary revenue source is
a capital asset charge
imposed by the Victorian
Department of Treasury
which is an estimate of the
cost of capital investment
in government assets. The
capital asset charge is a
notional charge shown as
both revenue and an
equivalent expense in the
Comprehensive Operating
Statement.*

Land is valued using the
market approach and
specialised buildings and
infrastructure assets using
the cost method (current
replacement cost).

* The Victorian Auditor-General’s Office (VAGO) issued an adverse audit opinion on VicTrak’s 2020-21 Financial Statements as they assessed the
above lease should be classified as a finance lease under AASB 16 ‘Leases’ and not an operating lease.

* VAGO'’s opinion states that the balances and transactions that should not be recognised in the financial statements include, but are not limited to:
property, plant and equipment and capital asset charge (income and expense).

Upcoming performance audit on TAHE

A performance audit on the establishment of TAHE is currently in progress. We plan to table this

report in 2022.
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4. Response to COVID-19

The government continues to respond to the impacts of the COVID-19 pandemic on
New South Wales through its economic stimulus measures

The COVID-19 pandemic continues to significantly impact the State’s finances, reducing revenue
and increasing expenses especially in sectors directly responsible for responding to the COVID-19
pandemic, such as Health. Over 2020-21, the government allocated an additional $5.6 billion to
agencies as part of its economic stimulus and pandemic response. Measures included:

. $1.8 billion in health measures including essential medical equipment purchases, vaccine
distribution, quarantine, contract tracing and maintaining clinical health capacity (such as
intensive care units)

. $508 million in additional cleaning services primarily to the Department of Education and
Transport for NSW

. $500 million as part of the ‘Dine & Discovery NSW’ voucher program to the Department of
Customer Service

. $350 million in combined land tax relief and small business recovery grants to Department of
Customer Service and NSW Treasury respectively.

Around $4.5 billion of this package was spent in 2020-21, leaving $1.1 billion unspent and carried
forward into 2021-22. The graph below shows the total allocation and spend by cluster for 2021
compared to their target spend.

Economic stimulus allocation and spend by cluster to 30 June 2021

Health

Customer Service

Treasury

Education

Premier and Cabinet

Planning, Industry and Environment
Stronger Communities

Transport

Other clusters

0 500 1,000 1,500 2,000 2,500

m Target spend Actual Spend to 30 June 2021

The $171 million overspend in Health was due to additional costs incurred in relation to public
health activities, including:

. $367 million overspend for response measures covering Hotel Quarantine, cleaning,
telehealth services, testing, and contact tracing

. $22.0 million overspend for health worker accommodation and medical research

. $17.1 million overspend for establishment and distribution of vaccines.
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The amounts above were offset by underspends including:

. $179.1 million underspend of funding for purchases of Personal Protection Equipment

. $35.0 million underspend of funding to private hospitals to reserve ICU capacity and mange
elective surgeries

. $18.0 million underspend of funding for community based services, expanded virtual

services and partnering with third party service providers.

A National Cabinet made up of the Prime Minister, Premiers and Chief Ministers was established in
early 2020 as the COVID-19 pandemic was evolving. On 13 March 2020, the National Partnership
on COVID-19 Response (the Agreement) was entered into by the Commonwealth and the States
and Territories in recognition of the anticipated additional costs that the State's health services
were likely to incur in response to the COVID-19 outbreak. The agreement provided three sets of
payments to states:

. An upfront advance payment payable when states committed to the agreement.

. Hospital Services Payments, which provided a 50 per cent contribution for costs incurred by
states for the diagnosis and treatment of COVID-19 cases and suspected cases.

. State Public Health Payments, which provided a 50 per cent contribution for costs incurred

by states for other COVID-19 activity to manage the outbreak.

During the year, over $8.0 billion was received in Commonwealth grants and contributions through
the National Health Reform Agreement (NHRA) and the National Partnership Agreement (NPA) in
2020-21. Since its inception, the Agreements have evolved to include additional funding streams
for specific needs as they have been identified. More information on this funding and our
recommendations regarding the accounting for revenues received under these agreements is on
page 14 of the Health 2021 NSW Auditor-General’s Report to Parliament.

Vaccines were provided to states free of charge. However, the states and territories distribute and
provide the vaccines free of charge to the Australian public in a manner that they determine. On the
basis that the State controls the inventory once it is distributed to it from the Commonwealth, the
value of the inventory received, distributed and wasted requires recognition where a reliable
measurement can be ascertained.

The value attributable to the goods received and the corresponding vaccine inventory on hand is
measured at its fair value based on replacement cost. The Ministry of Health was unsuccessful in
obtaining cost information from the Commonwealth because of non-disclosure agreements signed
by the Commonwealth and the pharmaceutical companies supplying the vaccines. The supply of
vaccines will increase in 2021-22 and future years, both in terms of brands and quantum.
Obtaining the original cost data will increase the accuracy and reliability of reported financial
information. More information on this issue and our recommendations in relation to accounting for
vaccine inventories are on page 17 of the Health 2021 NSW Auditor-General’s Report to
Parliament.

Health was allocated $433 million for personal protective equipment

Around $433 million or just under 25 per cent of the total Health stimulus package was for
purchases of safety equipment, such as personal protective equipment (PPE). By 30 June 2021
$254 million of the State's funding was spent on purchases of PPE. The State's funding for PPE
was matched by the Commonwealth under the terms of the Agreement.

Data errors and anomalies in the impairment model and difficulties forecasting key factors
impacting the management of PPE, which comprised the majority of the State's COVID-19
inventories, impacted the valuation and impairment of the State's COVID-19 inventories. This
resulted in corrected misstatements in the State's consolidated financial statement, including:

. $83.8 million overstatement in the impairment provision for COVID-19 related inventories
(PPE) resulting from anomalies in the accuracy of product best before dates
. $30.4 million understatement in the impairment provision for COVID-19 related inventories

(PPE) that resulted from increases in projected demand in response to the Delta variant.
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More details including our recommendations to improve impairment assessments are included on
pages 9 and 16 in the Health 2021 NSW Auditor-General's Report to Parliament.

Just under half of the $500 million allocated to the ‘Dine & Discover NSW’ program was
spent by 30 June 2021

The ‘Dine & Discover NSW’ program offered NSW residents $100 in vouchers to use at registered
businesses throughout the state. Of the $500 million allocated to the program; $240 million

(48 per cent) was spent by 30 June 2021. The lower than forecast expenditure is attributed to
delays in the roll-out of the program, a lower than anticipated take-up by NSW residents due to the
reintroduction of pandemic restrictions in NSW in June 2021. Service NSW launched the ‘Dine &
Discover NSW’ program in March 2021.

The government has extended redemption of unused vouchers through to 30 June 2022.

The response to COVID-19 was funded by $1.2 billion in grants from the Australian
Government, and $4.8 billion in State borrowings

At 30 June 2021, COVID-19 stimulus funding provided by the State to cluster agencies included
$1.2 billion (2020: $1.6 billion) from the Australian Government and $4.8 billion (2020: $2.7 billion)
in new borrowings by the State from bonds issued through New South Wales Treasury Corporation
(TCorp). The proceeds from these bond issues were provided as loans, largely to NSW Treasury
as it manages borrowings on behalf of the State and was responsible for allocating stimulus
funding to cluster agencies.

In the prior year, the nature of the pandemic meant most funding was provided via ‘Exigencies of

Government’ measures under Section 4.13 of the Government Sector Finance Act 2018 (GSF Act).

This section allows for funding for urgent and unforeseen expenditures such as natural disasters.
The ongoing nature of the COVID-19 pandemic meant that this year, most stimulus funding was
provided through appropriations included as part of the 2020-21 State Budget.

We will release thematic reports that have regard to COVID-19 by considering the financial
implications and trends at the State sector level, and the delivery of new or expanded projects,
programs or services in 2022.
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5. General Government Sector budget
result

Deficit of $7.1 billion compared with a budgeted deficit of $16.0 billion
The outcomes of the government’s overall activity and policies are reflected its net operating

balance (Budget Result). This is the difference between the cost of general government service
delivery and the revenue earned to fund these sectors.

The General Government Sector, which comprises 204 entities, generally provides goods and
services funded centrally by the State.

In addition to the 204 entities within the General Government Sector, a further 98 government
controlled businesses are included within the consolidated Total State Sector financial statements.
These businesses generally provide goods and services, such as water, electricity and financial
services for which consumers pay for directly.

The Budget Result for the 2020-21 financial year was a deficit of $7.1 billion compared to an
original forecast of a budget deficit of $16.0 billion.

: Original 2020-21
Recurrent capital
grants and Taxation budget
subsidies expense revenue
$16.0b
Interest ici
Other exponse Deficit
= Actual 202021
—

budget result

Dividends and Commonwealth
distribution revenue $0.8b grants revenue $7 1 b

Deficit
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The main driver of the change in result was:

$2.7 billion of higher taxation revenue, mainly due to:

- $1.8 billion more in stamp duties collected from property sales, from higher transaction
volumes and strong property price growth driven by historically low mortgage interest
rates. Higher than expected new vehicle sales during the pandemic resulted in an
increase in motor vehicle registrations

- $400 million more in payroll taxes was collected due to stronger than expected growth
in the 2020-21 employment market. This contrasted with significant decline in
employment levels experienced in 2019-20 due to the first wave of the COVID-19
pandemic

- $236 million more in land tax revenue, driven by an overall increase of 3.2 per cent in
average Valuer General land values

$2.3 billion more in grants revenue was reported, mainly due to increases in:

- Commonwealth general purpose payments of $2.6 billion from higher than expected
GST revenue. The GST pool increased as both dwelling investment and household
consumption in 2020-21 increased more than anticipated

- Commonwealth specific purpose and other payments of $259 million, primarily driven
by National Partnership Agreement grant payments to support the COVID-19
response. This was offset by a reduction of $528 million in Commonwealth national
partnership payments and other grants and subsidies, as milestone payments to
Transport for NSW were delayed based on completion of certain project milestones

$0.8 billion in increased ‘other dividends and distributions’ mostly on investments within the
New South Wales Treasury Corporation Investment Management funds and NSW Self
Insurance Corporation's investments.

The change was also driven by expenses being less than budgeted, including:

reductions of $2.6 billion in Recurrent and Capital Grants and Subsidies, due to delays
spending grants as COVID-19 and the March 2021 floods deferred expenditure to future
years. A lower than forecasted spend was reported by NSW Treasury $652 million,
Resilience NSW $513 million, Department of Education $395 million and Department of
Planning, Industry & Environment $379 million

decreases of $0.4 billion in interest expense due to GGS borrowing being less than
anticipated, and Transport for NSW's financing costs on service concession financial
liabilities and lease liabilities being less than budget.
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6. Key audit findings

6.1 Accounting matters

COVID-19 related inventory impairment and write-offs

The Health Administration Corporation (HAC), through HealthShare NSW, procured a significant
volume of inventories to support the health response to the COVID-19 pandemic. HAC held

$1.4 billion in COVID-19 inventories during the year which comprised an opening balance of

$731 million and purchases of $656 million during 2020-21. COVID-19 inventory includes personal
protective equipment such as face shields, masks and other equipment.

HAC impaired or wrote off $776 million of its COVID-19 inventory stockpile during the year.

Inventories of $558 million are not likely to be used by their expiry dates, and were provided for as
impaired. Amounts provided for impairment are not recognised within the budget result until such
time the assets are written off. Impairment provisions represent an ‘other economic flow’ which is
recognised outside the budget result in the Statement of Comprehensive Income.

The Health Administration Corporation has, for financial reporting purposes, written off certain
COVID-19 inventory comprised of:

. $158.8 million for protective masks assessed by HAC as not meeting the Therapeutic Goods
Administration's (TGA) regulatory requirements

. $37.6 million for expired PPE inventories including masks, gloves, hand sanitisers, face
shields, isolation gowns and swabs

. $20.7 million for non-PPE inventories, such as ventilators, assessed by HAC as being faulty.

Data errors and anomalies in the impairment model and difficulties forecasting key factors
impacting the management of Personal Protective Equipment (PPE) increased uncertainty
associated with the valuation and impairment of COVID-19 inventories, which led to the following
recommendation in the Health 2021 NSW Auditor-General’s Report to Parliament.

Recommendation

There is a high degree of estimation uncertainty regarding the impairment
assessment for COVID-19 inventories (including personal protective equipment).
The accuracy of the underlying data with respect to best before dates (BBDs)
requires validation through a comprehensive stocktaking approach. Key
assumptions supporting the model also need to be revisited to reflect events and
experience, rather than just historical data.

We recommend Health:

. review the current stocktaking methodology to incorporate validation of
data, such as the BBD, which is key to the impairment model
. consider recent developments and other data to help accurately predict

future patterns of inventory consumption.

A high risk management letter issue was also sent to the Ministry of Health with regards to
improving the accounting for inventories particularly when assessing for impairment.

More details are included on pages 15 and 16 in the Health 2021 NSW Auditor-General’s Report to
Parliament.
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The State sold its 49 per cent interest in WestConnex

On 20 September 2021, the government announced the sale of its 49 per cent retained interest in
WestConnex (WCX) Group to Sydney Transport Partners (STP) consortium for $10.3 billion (plus
$823 million in stamp duty). STP is a consortium made up of Transurban, AustralianSuper, Canada
Pension Plan Investment Board, Tawreed Investments and Caisse de depot et placement du
Quebec.

The carrying value of the State’s 49 per cent residual interest at 30 June 2021 was $5.7 billion,
held in a wholly owned company, Roads Retained Interest Pty Ltd. The NSW Generations Funds
Act 2018 requires that the proceeds from the sale be paid into the NSW Generations (Debt
Retirement) Fund.

Whilst the sale transaction was completed in October 2021, and the gain on sale will be recognised
during the 2021-22 financial year, the State has disclosed the transaction as a subsequent event in
the 2020-21 TSSA.

The State had previously sold 51 per cent of its interest in the WCX Group to Sydney Transport
Partners (STP) in August 2018, yielding proceeds of $8.7 billion (plus $555 million in stamp duty).

Victim Support Scheme claims liability recorded for the first time

In previous years, the Department of Communities and Justice did not record a liability for Incurred
But Not Reported (IBNR) Victims Support Scheme (VSS) claims. This was on the basis that the
IBNR claims were not reliably measurable, due to limited empirical evidence available to determine
a central estimate. Accordingly, the Department reported the IBNR as a contingent liability,
expected to lie within a reasonably plausible range of $333 million to $564 million in 2019-20.
Victim Support IBNR claims relate to acts of violence that have already occurred, but the victim has
not yet come forward to lodge a claim and seek assistance from the VSS.

In 2020-21, the Department recorded, for the first time, IBNR liabilities totalling $200 million related
to domestic violence, sexual assault (adult), assault, robbery, homicide and other offences.
However, IBNR liabilities for Child Sexual Assault (CSA) were not recorded on the basis these
claims were not reliably measurable.

Issues with reliable measurement of IBNR liabilities for CSA continue, because:

. there are no time limitations for victims to access counselling, recognition payments,
justice-related and other out-of-pocket expenses

. uncertainty in year-on-year claims growth rates

. uncertainty of the number of years growth will persist.

The actuary indicated the CSA IBNR liability could reasonably lie within a range of $493 million to
$997 million at 30 June 2021.

Consistent with the Department’s approach in prior years, where a central estimate has not been
provided by the valuer, a contingent liability has been reported in the financial statements on the
basis the CSA IBNR claims provision cannot be reliably measured.

More details are included on pages 17 to 19 of the Stronger Communities 2021 NSW
Auditor-General’'s Report to Parliament.
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Commonwealth assistance to State emergencies not recorded or
tracked

Over the last two years the State requested assistance from the Commonwealth Government to
help deal with its response to Natural Disasters and the COVID-19 pandemic. The Commonwealth
provided services to the State free of charge under Defence Assistance to the Civilian Community
(DACC) agreements, including:

. bushfire response and recovery assistance to the NSW Rural Fire Service
. planning and contact tracing support to the Ministry of Health
. supporting NSW Police Force quarantine, reception and repatriation efforts at Sydney

airport, hotels and borders.

Recognising the value of such services volunteered free of charge is a requirement of Australian
Accounting Standards. Agencies receiving these services did not have adequate processes in
place to identify and assess the fair value of all assistance received free of charge. As a result, the
accounting implications were not considered by agencies. It is important the State recognise the
value of all assistance received so it complies with Accounting Standards and can consider the
overall financial impact of COVID-19 and natural disasters.

Recommendation
We recommend NSW Treasury:

. review existing processes to capture information about services received
by the State for no consideration and prepare accounting assessments on
the information collected to support judgements and measurements with
respect to disclosures in the financial statements of the State.

NSW Self Insurance Corporation reports a combined underwriting
loss across its ten schemes

NSW Self Insurance Corporation (SiCorp), is the State’s self-insurer. It operates ten managed fund
schemes and is managed by icare. The largest scheme is the Treasury Managed Fund (TMF),
which provides self-insurance coverage for public sector workers compensation and public liability
claims.

In 2020-21, SiCorp reported a:

. $1.2 billion underwriting loss ($2.8 billion loss in 2019-20)
. $994 million net result ($744 million net loss in 2019-20)

. $867 million overall net asset surplus as at 30 June 2021 ($126 million net asset deficiency
as at 30 June 2020).

SiCorp’s financial statements disclose an underwriting loss and net result, representing the
combined performance of all ten schemes. The underwriting loss represents SiCorp’s performance
from insurance (and insurance like) activities, while the net result represents the underwriting loss
plus non-insurance related income and expenses including investment returns.

The 2020-21 underwriting loss was impacted by a $941 million increase in outstanding claims
liabilities. This increased claim liabilities to $13.2 billion at 30 June 2021 ($12.2 billion liability at

30 June 2020). Most of the underwriting loss and the increase in outstanding claims was within the
TMF scheme. The impact of the underwriting loss was offset by $2.1 billion in investment revenues,
which resulted in a net result of $994 million.
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The overall claims liability increased $941 million mainly due to:

. increasing numbers of psychological injury and their severity impacting the workers'
compensation scheme

. increases in numbers of child abuse claim and the value of those claims as a result of
proposed amendments to the Civil Liability Act 2002

. adverse experience from increasing numbers of physical injury claims

. March 2021 flood claims

. COVID-19 costs, such as business interruption claims.

SiCorp’s Home Building Compensation Fund (HBCF), continues to report an overall net asset
deficiency due to unfunded liabilities of $534 million ($746 million in 2019-20). While the net asset
deficiency means that the HBCF scheme is not fully funded for all expected future payments, NSW
Treasury has guaranteed to fund cash shortfalls for policies written before 1 July 2018. HBCF is not
caught by the Net Asset Holding Level Policy (NAHLP) referred to below. Funding claimed from
NSW Treasury for policies written before 1 July 2018 was $13.5 million in 2020-21(nil in 2019-20).

SiCorp did not require grant income from the consolidated fund this year ($2.0 billion in 2019-20)
to adjust its net assets within the NAHLP target range. This was mainly due to increases in
investments, which returned $2.1 billion for the year ended 30 June 2021 ($69 million in 2019-20).
The NAHLP, agreed between SiCorp and NSW Treasury, requires SiCorp to maintain financial
assets for certain schemes, including TMF, at between 105 and 115 per cent of its liabilities.

More commentary on the NSW Self Insurance Corporation will be included in the Treasury 2021
NSW Auditor-General’s Report to Parliament.

The General Government Sectors Investments in other sectors
(entities) has declined

The General Government Sector (GGS) recognises all investments in Public Non-Financial
Corporations (PNFCs) and Public Financial Corporations (PFCs) on its balance sheet. As at
30 June 2021, the GGS has recognised $85.8 billion in investments in other public sector entities.

The GGS accounts for these interests as an equity investment, based on the net assets of those
sectors, in accordance with AASB 1049 'Whole-of-Government and General Government Sector
Financial Reporting'.

Movements in the carrying amount of these investments are taken through other economic flows —
other comprehensive income. Because the State has designated these equity investments under
AASB 9 ‘Financial Instruments’ as Fair Value through Other Comprehensive Income (FVOCI), the
gains and losses on these investments are not included in the budget result. The basis of this
designation is that the State intends to hold these investments over a medium to long-term period.

A list of all entities within the GGS, PNFC and PFC sectors as well as an outline of these sectors is
included in Appendix three of this report.
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The annual movements of these investments over the past three years are summarised in the
graph below:

GGS investment in PNFC/PFC sectors cumulative change in value from

2019-2021
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The graph indicates a significant decline in the value of the GGS investment over the past three
years. This is mainly due to a decrease in the net asset value of Transport Asset Holding Entity
(TAHE) in 2020-21. At 30 June 2021, the property, plant and equipment and intangibles values of
TAHE were written down by $20.3 billion after it changed its valuation basis to reflect its transition
from a not-for-profit entity to a for-profit entity. The investment in other sectors also reduced

$8.0 billion over the period 1 July 2018 to 30 June 2021 due to other revaluations. Other
revaluations of $8.0 billion are due to reductions in the net assets of agencies in the PFC and
PNFC sectors, mainly due to; $1.8 billion revaluation decrement in residential properties held by
New South Wales Land and Housing Corporation in FY20, TAHE’s (formerly RailCorp) $1.3 billion
operating deficit in FY2019, Lifetime Care and Support Authority’s $1.5 billion combined operating
deficits from FY2019 to FY2020 and other net reductions in the net assets of agencies in these
sectors.

We will include a high risk finding in NSW Treasury's management letter to include more disclosure
in the State's consolidated financial statements to improve reporting on the amount of equity
injections invested into PNFC and PFC agencies, including life to date returns received for each of
these investments. Further detail on this write down is discussed as part of the significant matters
highlighted in the TAHE section of this report.

Further discussion on TAHE is presented in Section 3 of this Report.

Recommendation

NSW Treasury should include more disclosure in the State's consolidated
financial statements to improve reporting on the amount of equity injections
invested into PNFC and PFC agencies, including life to date returns received
for each of these investments.
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Financial reporting by Crown Land Managers is inadequate and
incomplete

Sixty State controlled Crown Land Managers did not prepare 30 June 2021 financial
statements as required under the PF&A Act (now the GSF Act)

Crown land managers (CLMs) are persons or entities appointed by the Minister to be responsible
for the care, control and management of crown reserves on behalf of the people of
New South Wales.

The PF&A Act, replaced by the GSF Act, requires State controlled CLMs to prepare annual
financial statements. Historically, CLMs (other than the Crown Cemeteries Operators and NSW
Crown Holiday Parks Land Manager) did not prepare and submit financial statements for audit.

During 2019-20, NSW Treasury established reporting exemption criteria for the CLMs. The criteria
are outlined in Division 2, Part 3A of the GSF Regulation. The Department of Planning, Industry
and Environment completed a desktop review of the annual reports submitted by the CLMs. It was
determined 32 State controlled CLMs (excluding the Crown Cemeteries Operators and NSW
Crown Holiday Parks) did not meet the reporting exemption criteria and needed to submit 2019-20
financial statements.

NSW Treasury approved three requests to extend the 32 CLMs’ submission date for their 2019-20
financial statements. The last approval was granted in late June 2021 with a revised deadline of

30 June 2021. Eight of the 32 non-exempted CLMs submitted their 2019—-20 general purpose
financial statements for audit by the revised due date on 30 June 2021. The remaining 24 CLMs
have not submitted 2019-20 financial statements. The audits of the eight CLMs that submitted
financial statements are currently underway. The results of these audits will be included in the 2022
Report to Parliament focusing on the Planning, Industry and Environment cluster.

The Department of Planning, Industry and Environment is currently finalising the 2020-21 financial
reporting exemption assessment for CLMs. The preliminary assessment indicates that 60 State
controlled CLMs do not meet the reporting exemption criteria and therefore, are required to prepare
30 June 2021 financial statements. To date, no CLM has prepared and submitted financial
statements for audit in 2020-21. The Department of Planning, Industry and Environment is also
seeking NSW Treasury's approval to extend the submission date for CLMs' 2020-21 financial
statements. Whilst the Department of Planning, Industry and Environment has made some
progress in the financial reporting of CLMs, more can be done to support the CLMs meet their
statutory reporting obligations.

One hundred and twenty State controlled Common Trusts did not prepare 30 June financial
statements as required under the PF&A Act (now the GSF Act)

Common trusts are responsible for the care, control and management of commons for which the
trust is established. A Common Trust is a parcel of land that has been set aside by the Governor or
the Minister for specific use in a certain locality, such as grazing, camping or bushwalking. The
common trusts are considered to be controlled entities of the Minister who administers the
Commons Management Act 1989. Common Trusts are not CLMs.

Whilst NSW Treasury established specific reporting exemption criteria for CLMs, no such criteria
was established for the common trusts. Currently there are 120 common trusts in

New South Wales. None of these trusts have prepared and submitted financial statements as
required under the PF&A Act (now the GSF Act).
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Recommendation (repeat issue)

NSW Treasury and the Department of Planning and Environment should
ensure Crown Land Managers and Common Trusts meet their statutory
reporting obligations.

Catholic Metropolitan Cemeteries Trust has not been audited as
required by the GSF Act

NSW Treasury considers that Catholic Metropolitan Cemeteries Trust (CMCT) is controlled by the
State and is included in the Total State Sector Accounts as a consolidated entity. The CMCT has
not submitted their financial statements to the Audit Office for audit as required by the GSF Act.

The CMCT assert they are not controlled by the State. While not material to the Total State Sector
Accounts, the value of their combined assets and liabilities included in the State’s financial
statements was $298 million.

Recommendation (repeat issue)

The NSW Government should clarify its position that the Catholic
Metropolitan Cemeteries Trust is a controlled entity of the State.

On 10 December 2021, the then Minister for Water, Property and Housing wrote to the Audit office
requesting a financial and performance audit be performed under section 27B(3)(c) of the
Government Sector Audit Act 1983. The audit would specifically cover whether the funds of the
CMCTs have been used for their proper purpose.

Financial reporting of Crown Administered Iltems

This year, NSW Treasury completed its review of the financial reporting requirements relating to
transactions and balances of the Crown. As a result, the convention of preparing separate Crown
Entity financial statements ceased in 2020-21.

Previously, the Crown Entity was considered a government department for financial reporting
purposes with key financial assets and liabilities, including the consolidated fund, Crown debt
portfolio and superannuation and long service liabilities for certain GGS agencies. The Crown
Entity essentially acted as the residual entity for NSW whole-of-government transactions that
weren't the responsibility of any other State public sector agency.

To ensure compliance with Australian Accounting Standards in particular, AASB 1050
‘Administered ltems’, transactions and balances previously included in the Crown Entity’s financial
statements are now disclosed, but not recognised within the financial statements of the relevant
agency that controls or administers the transactions and balances on behalf of the State.
Government departments continue to recognise assets, liabilities that they control and the related
income and expenses within their financial statements.

The review resulted in most of these transactions and balances being reported by NSW Treasury
as ‘administered items’ given it is responsible for managing the majority of activities undertaken on
behalf of the State. There was no impact to the State’s financial statements from these Crown
reforms.

More commentary on the financial reporting of Crown Administered items will be included in the
Treasury 2021 NSW Auditor-General’s Report to Parliament.
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$1.0 billion understatement of debt liabilities corrected

NSW Treasury, a GGS agency, made agreements to borrow $1.0 billion from New South Wales
Treasury Corporation (TCorp), a PFC sector agency. Some of these agreements were entered into
as early as 17 May 2021. Settlement was deferred until 1 July 2021.

As TCorp raised the funds before 30 June 2021, it recognised a financial asset and liability to NSW
Treasury on 30 June 2021. Despite TCorp having raised the funds by 30 June 2021 under the
mutually agreed trade deal, NSW Treasury did not recognise any borrowings at year end on the
basis that it requested the settlement date and receipt of cash to be deferred to past the balance
sheet date. This led to an understatement of debt liabilities of $1.0 billion by NSW Treasury, and an
inconsistent accounting treatment between the two agencies. NSW Treasury subsequently
corrected the misstatement, which resulted in the GGS recognising $1.0 billion in financial assets
and borrowings at 30 June 2021.

NSW Treasury should use the key principles in the standard AASB 9 ‘Financial Instruments’ to
determine a state-wide policy about when borrowings are recognised. This policy should ensure
there is a consistent understanding of performance obligations arising under trades agreed
between TCorp and government agencies. Implications of delayed settlement dates and how this
could impact the timing and recognition of borrowings should also be considered.

Recommendation

NSW Treasury should develop a state-wide accounting policy for borrowings
which ensures correct and consistent accounting treatment between agencies
and sectors.

6.2 Correction of prior year errors

Prior year error of $271 million in liabilities for unspent
appropriations

For the financial year ended 30 June 2020, some agencies recognised a liability for unspent
appropriation money. NSW Treasury has since concluded that such a liability should not be
recognised as this money represents consolidated fund money, regardless of it being held as
unspent by an agency.

This error resulted in a restatement of the 2019—-20 comparative figures, of:

. NSW Treasury - $159 million

. Department of Customer Service - $72.0 million
. Department of Education - $36.0 million
. Office of the Director of Public Prosecutions - $4.0 million.

Prior year errors are disclosed in the financial statements of the above agencies to correct these
errors. There was no impact to the State’s financial statements because the liabilities are
eliminated on consolidation.
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/. The State's revenues

Revenues increased $5.6 billion to $91.8 billion

In 2020-21, the State’s total revenues increased by $5.6 billion to $91.8 billion, 6.5 per cent higher
than previous year. A decrease of 0.3 per cent was recorded in 2019-20. The main contributors to
the increase in the State's revenues were an increase in taxation revenue of $4.6 billion and an
increase in grants and subsidies of $1.4 billion when compared to the prior financial year.

Taxation revenue increased by 15.3 per cent
Taxation revenue increased by $4.6 billion, mainly due to:

. $2.9 billion higher stamp duties collected from property sales driven by:

- $2.7 billion increase in contracts and conveyance duties (transfer duties) from both
higher transaction volumes and strong property price growth during 2020-21
- $200 million increase in motor vehicle registration duty driven by increases in new
vehicle sales
. $520 million higher Gambling and Betting Taxes was earned as 2019-20. The previous
year's revenues were impacted by club and hotel closures due to COVID-19. The operation
of these venues in 2020-21 returned to normal for most of the year resulting in higher club
gaming tax revenue of $216 million and hotel gaming taxes of $265 million
. $439 million higher collections of payroll taxes. The previous year's revenues were impacted
by tax relief measures implemented by the government in response to COVID-19. Lower
payroll tax was collected in 2019-20 as employment levels dropped during the State’s first
lock down
. $416 million higher land tax revenues, driven by an average 3.2 per cent increase in valuer
general land values, which are the basis for determining land tax values.

Stamp duties of $11.7 billion remains the largest source of taxation revenue, $2.9 billion higher
than payroll tax of $8.8 billion, the second-largest source of taxation revenue.

Trends in tax collection
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Australian Government grants and subsidies

The State received $35.6 billion in grants and subsides, which are mainly received from the
Australian Government, $1.4 billion more than in 2019-20.

Grants and subsidies were higher mainly due to an $824 million increase in Commonwealth
General Purpose Payments, primarily driven by more GST revenue being received by the State.
Higher GST grant funding was allocated as the State’s allocation from the GST pool was much
higher than anticipated following an improvement in both dwelling investment and household
consumption in 2020-21.

Commonwealth Specific Purpose Payments increased by $721 million mainly due to the support
received for the COVID-19 response. The main recipient of this was NSW Health, receiving an
additional $601 million in nation healthcare funding.

Other dividends and distributions

Other dividends and distributions rose by $213 million mainly due to higher distributions received
from the State’s investments in management funds by NSW Self Insurance Corporation. The value
of this entity's investments was lower in 2019-20 due to the impact of COVID-19 on the market
value of investments.

91.8b Total revenue

Key revenues include:

2019-20 Change %  2020-21

& 299 <gB~ 3450  Tasaton
m 34.2b ﬁ 35.6b Grants and subsidies

'ﬂy 14.2b 13.9b Sales of goods and services
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8. The State's expenses

Expenses increased $4.1 billion to $101 billion

The State’s expenses increased 4.3 per cent compared with 2019-20. Most of the increase was
due to higher employee expenses, depreciation and amortisation, other operating costs and grants
and subsidies expense.

Employee expenses, including superannuation, increased 3.6 per cent to $44.1 billion

Salaries and wages increased to $36.3 billion ($34.8 billion in 2019-20). This was mainly due to
increases in staff numbers and an average increase of approximately three per cent in the cost of
NSW's employees across the sector. Salaries and wages for the Education and Health sectors
increased by $511 million and $619 million respectively.

The Health sector employed an additional 4,893 full time staff in 2020-21 (2,763 in 2019-20) and
incurred an extra $28.0 million in overtime mainly in response to COVID-19. Education increased
staff numbers by 2,418 full time equivalents in 2020-21 (4,866 in 2019-20). This year, the health
and education sectors received a 0.3 per cent award increase in pay rates.

The Public Service Commission (PSC) noted in the ‘State of the NSW Public Sector Report, 2021’
that the Government sector senior executive headcount increased by 347 to 3,680 (3,333 in
2019-20). The Transport cluster represented the majority of the increase in the Government
sector's senior executive headcount, with an increase of 182. The PSC report noted the increase
was due to the growing portfolio of major transport infrastructure projects.

Historically, the government wages policy aims to limit growth in employee remuneration and other
employee related costs to no more than 2.5 per cent per annum.

Depreciation and amortisation expense increased 7.6 per cent to $10.3 billion

Depreciation and amortisation increased to $10.3 billion in 2020-21 ($9.6 billion in 2019-20). This
increase was mainly driven by the depreciation of completed infrastructure projects including the
State’s WestConnex M8 and M5 East Motorways, and other road projects such as Woolgoolga to
Ballina project. This year also includes twelve months of depreciation relating to the CBD and
South-East Light Rail versus six months in the previous financial year.

Furthermore, the first time adoption of AASB 1059 ‘Service Concession Arrangements’ resulted in
the State recognising $45.4 billion of service concession assets in its capacity as grantor under
arrangements with operators. More than 87 per cent of this balance was recognised by the
Transport cluster. These assets are valued at current replacement cost and are depreciated on an
annual basis. A service concession arrangement is an arrangement whereby the government as
grantor, contracts with an operator to develop (or upgrade), operate and maintain the grantor's
public service assets such as roads, bridges or hospitals. The grantor controls or regulates what
services the operator must provide using the assets, to whom, and at what price. The grantor also
retains any significant residual interest in the assets at the end of the arrangement. Further details
about AASB 1059 are included in the ‘Implementation of new accounting standards’ section of this
report.

Grants and subsidies increased $1.5 billion to $15.6 billion

The increase in grants and subsidies is due to payments made by the State in supporting
businesses and local communities in response to COVID-19. These mainly included $240 million in
Dine & Discover voucher payments, $156 million in land tax relief assistance, $160 million increase
in grants to non-government schools (including $31.0 million to support Covid intensive learning
support programs), and $109 million relating to small business grant payments.

The State also transferred $592 million in newly constructed assets to local councils. These mainly
related to $378 million in assets transferred following completion of WestConnex stage 2 and
$180 million from Northern Roads.

NSW Auditor-General's Report to Parliament | State Finances 2021 | The State's expenses



Other operating expenses increased 2.0 per cent to $27.5 billion

Operating expenses increased to $27.5 billion in 2020-21 ($26.9 billion in 2019—-20) due to higher
operating activities as agencies responded to the pandemic.

Supplies and Other Services increased by $1.7 billion. This was mainly due to funding of
$533 million in hotel quarantine and associated services, and $495 million in medical equipment for
the health sector.

Inventories consumed increased by $266 million. This included $217 million in COVID-19 medical
equipment that was written off because it had expired or did not meet the TGA regulatory
standards. Contractor expenses increased by $306 million because of increased capital works
activity, primarily in the Transport sector.

The increase was offset by $1.6 billion in lower insurance claims expense. In 2019-20 financial
year, higher claims were made in respect to natural disaster events, including bush fires.

Health costs remain the State’s highest expense

Total expenses of the State were $101 billion ($96.4 billion in 2019-20). In 2020-21, Health
remains the highest contributor of expenses for the State with $25.7 billion ($24.2 billion in
2019-20). Education remains the second highest contributor of expenses reporting $18.4 billion in
2020-21 ($17.5 billion in 2019-20).

The following sectors have the highest expenses as a percentage of total State expenses:

. Health — 25.6 per cent (25.1 per cent in 2019-20)
. Education — 18.3 per cent (18.2 per cent in 2019-20)
. Transport — 14.5 per cent (13.3 per cent in 2019-20).

Expense by function
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General public service expenses as a percentage of total State expenses is lower than in the
previous year, which included a $2.0 billion increase in SiCorp’s accrued claim expenses, due to
increased claims relating to the 201920 natural disasters.

Health expenses increased by $1.5 billion compared with 2019-20 due to the State’s response to
COVID-19. This included additional health supplies of $444 million and write downs in the value of
health COVID-19 inventory by $217 million.
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Education expenses increased by $0.8 billion from $17.5 billion to $18.4 billion in 2020-21 due to
annual growth in salaries and wages $511 million and additional COVID-19 related cleaning costs
$185 million.

Transport expenses increased by $1.8 billion compared with 2019-20 due to higher salaries,
wages and contractor expenses of $540 million, grants to local government $463 million and other
capital asset transfers of $355 million.

Key expenses include:

2019-20 Change % 2020-21
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9. The State's assets

Assets grew by $12.3 billion to $526 billion

The State’s assets include physical assets such as land, buildings and infrastructure, and financial
assets such as cash, and other financial instruments and equity investments. The value of total
assets increased by $12.3 billion to $526 billion. This was a 2.4 per cent increase compared with
2019-20, mostly due to changes in asset carrying values.

Valuing the State’s physical assets
State’s physical assets valued at $391 billion
The value of the State’s physical assets increased by $1.7 billion to $391 billion in 2020-21

($37.9 billion increase in 2019-20). The State’s physical assets include land and buildings
($172 billion), infrastructure systems ($202 billion) and plant and equipment ($16.7 billion).

The movement in physical asset values between years includes additions, disposals, depreciation
and valuation adjustments. Other movements include assets reclassified to held for sale and other
opening balance adjustments.

Movements in physical asset values

30
26.5

25 22.7
20

15

10
4.7

(1.6) (1.7) (0.5) (0.8)

&5 8

(14.4)

Additions Revaluations Disposals Depreciations Other movements
expense

m 2021 2020

The movement in carrying value of the state's physical assets was mainly due to current year
additions, offset by an overall revaluation decrement of $14.4 billion in 2020-21 ($4.7 billion
increment in 2019-20). This decrement included a $20.3 billion write down in the carrying value of
Transport Asset Holding Entity’s (TAHE) infrastructure asset values. Further discussion on TAHE's
write down is presented in Section 3 of this Report.
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State's asset revaluations in 2020-2021
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The State’s depreciation expense increased in 2020-21 to $8.5 billion ($7.8 billion in 2019-20)
mainly due to completed capital works as well as additional depreciation associated with the first
time recognition of service concession assets under AASB 1059.

In 2020-21, asset additions totalled $26.5 billion ($22.7 billion in 2019-20), due to the following
major capital projects:

. Sydney Metro City and Southwest: $2.2 billion

. Sydney Metro West: $1.7 billion

. WestConnex (State and Commonwealth funded): $1.3 billion

. More Trains, More Services: $0.7 billion

. Parramatta Light Rail Stage 1: $0.7 billion.

526b Total assets

Key assets include:

Physical assets

2019-20 Change % 2020-21
’é 202.6b 201.7b Infrastructure
169.6b {72.5p  -and and
buildings
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Several major capital projects were completed in 2020-21, including 2020-21 capital expenditure
on:

Westconnex M8 ($1.3 billion)

Pacific Highway — Woolgoolga and Ballina ($303 million)

Wagga Wagga Base Hospital Redevelopment ($46.2 million)

New and upgraded schools, including:

- Barramurra Public - Catherine Field ($43.0 million)

- Galungra Public Stage 1 ($20.0 million)

- Penshurst Public ($22.0 million)

Hospital developments including:

- Wagga Wagga Base Hospital redevelopment ($46.2 million)
- Mona Vale Hospital redevelopment — ($14.7 million)

- Bowral and District Hospital Stage 1 Redevelopment ($11.0 million)
- Inverell Hospital Redevelopment ($12.0 million).

Valuing the State's financial assets

State’s financial assets were valued at $115 billion

The value of financial assets increased by $11.5 billion to $115 billion at 30 June 2021. Over the

year:

financial assets held at market value and other equity investments increased by $6.5 billion
and $3.9 billion respectively; reflecting improved returns in financial markets over 2020-21
and offsetting some of the prior year declines due to the COVID-19 pandemic

investments in associates (the State’s interest in non-government entities) increased by
$1.5 billion largely due to an increase in the value of retained interest in the Ausgrid and
Endeavour Energy electricity distribution networks. This increase was driven by an

$1.1 billion fair value adjustment relating to the State’s share of the distribution networks
property, plant and equipment. These are valued at cost by the associates however a fair
value adjustment is performed to ensure the accounting policies of the investment in
associates are consistent with State policies.

These increases were partially offset by a $1.2 billion reduction in cash reflecting the State's
acquisition of financial and non-financial assets over 2020-21.

Financial assets
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10. The State's liabilities

Liabilities increased $16.4 billion to $291 billion
The State borrowed additional funds in response to COVID-19

The State’s borrowings rose by $15.8 billion to $134 billion at 30 June 2021. This accounted for
most of the increase in the State’s total liabilities.

The value of TCorp bonds on issue increased by $16.8 billion to $114 billion, which largely funded
the State's capital expenditure and response to the COVID-19 pandemic.

TCorp bonds are traded in financial markets and are guaranteed by the NSW Government.

Over 2020-21, TCorp continued to take advantage of lower interest rates, buying back short-term
bonds and replacing them with longer dated debt. This lengthens the portfolio matching liabilities
with the funding requirements for infrastructure assets.

The State’s fiscal objective published in the 2021-22 Budget Papers is to repair the operating
position by returning the budget to surplus by 2024—-25 and rebuilding balance sheet capacity by
bringing net debt down towards seven per cent of Gross State Product (GSP) over the
medium-term. The State measures net debt as the sum of deposits held, government securities,
loans payable and other borrowings, less the sum of cash and deposits, advances paid and
investments, loans receivable and placements.

The chart below shows the actual net debt to GSP for NSW compared to the Commonwealth net
debt to Gross Domestic Product (GDP) over the past six years. The trend shows an increase in net
debt, particularly in the past two years, which is mainly driven by additional borrowings needed to
fund stimulus measures when responding to COVID-19 and natural disaster relief.

Net debt as a percentage of GSP/GDP

35%
30%
25%

20%

15%

10%

5%

0%

-5%

anlles N S\/V e=ll=s Commonwealth

Source: Australian Bureau of Statistics (ABS), Reserve Bank of Australia (RBA) and the Parliament of Australia.
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Other liabilities increased by $7.2 billion in 2020-21 to $36.7 billion. This was mainly due to
recognition of service concession liabilities arising from the first time adoption of Australian
Accounting Standard AASB 1059 'Service Concession Arrangements: Grantors'. There was also a
$4.6 billion increase in the value of TCorp investment managed funds attributable to investors that
are not controlled by the State. These include universities, local government authorities and the
Workers Compensation Nominal Insurer. These interests are redeemable at the option of the
investors and are recognised as financial liabilities. A corresponding receivable is recognised for
the same amount of the investment held.

Key liabilities include:

275b Total liabilities

2019-20 Change % 2020-21

. 71.0b 59.9b Unfunded superannuation
9 e

- 23.8b 24.7b Other employee benefits
m 118.1b 133.8b Borrowings

pa )

=@ 29.4b 36.7b Other liabilities

More than 29 per cent of the State’s liabilities relate to its employees. These include unfunded
superannuation and employee benefits, such as long service and recreation leave.

Valuing these obligations involves complex estimation techniques and significant judgements.
Small changes in assumptions and other variables, such as changes to discount rates, can
materially impact the valuation of liability balances in the financial statements.
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The State’s unfunded superannuation liability fell $11.1 billion from $71.0 billion to $59.9 billion at
30 June 2021. This was mainly due applying a higher discount rate of 1.5 per cent (0.87 per cent in
2019-20) based on the Commonwealth 10-year bond yield, which reflects market expectations of
future cash rates. A higher discount rate reduces the superannuation liability valuation. The State’s
unfunded superannuation liability represents the value of its obligations to past and present
employees less the value of assets set aside to fund those obligations.

Trend in unfunded superannuation liability
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11. Fiscal responsibility

11.1 The State maintained its AAA credit rating with Moody’s
but was downgraded to AA+ by S&P

The object of the Fiscal Responsibility Act 2012 is to maintain the
State's AAA credit rating

The government manages New South Wales’ finances in accordance with the Fiscal Responsibility
Act 2012 (the Act).

The Act establishes the framework for fiscal responsibility and the strategy to achieve a AAA credit
rating and maintain service delivery to the people of New South Wales.

The legislation sets out targets and principles for financial management to achieve this. These
targets are:

. general government annual expenditure growth should be lower than long term average
revenue growth
. eliminate unfunded superannuation liabilities by 2030.

Moody’s Investors Service credit rating of AAA/Stable did not change from the previous year. On

7 December 2020, the State’s credit rating from S&P Global Ratings changed from AAA/Negative
to AA+/Stable. The Budget Statement 2021-22 noted the recent operating deficits and sharp rise in
debt was one of the main factors impacting S&P Global Ratings downgrade of the State’s credit
rating.

The table below shows the general government sector’s net debt and financial worth over the past

six years.
2021 2020 2019 2018 2017 2016
Net debt! ($m) 37,076 22,732 (1,603) (11,195) (9,343) (58)
Net debt as a per cent of
GSP 5.8 3.6 (0.3) (1.9) (1.6) -
Annual change in net debt
($m) 14,344 24,333 9,593 (1,852) (9,285) (5,519)
Net financial worth? (51,298) (30,102) (4,710) 43,843 39,724 12,403
1 Net debt equals the sum of selected financial liabilities; deposits held, borrowings and derivatives and advances received less the sum of financial

assets; cash and deposits, advances paid and investments, loans and placements.

2 Net financial worth is calculated as financial assets less liabilities. It includes unfunded superannuation liabilities and investments in other sectors,
and excludes non-financial assets such as land, buildings, equipment and infrastructure.

Net debt increased $38.7 billion over the past two years as the State borrowed an additional
$43.5 billion to fund its activities including the economic stimulus and recovery policies.

Net financial worth reduced by $46.6 billion since 2019 due to higher borrowings and a reduction in
the GGS investment in other public sector that was impacted by the revaluation decrement (loss)
recognised by the Transport Asset Holding Entity’s (TAHE).

In 2020-21, TAHE recognised a $20.3 billion decrement in the value of its property, plant and
equipment and intangibles. Further details are included in Section 3 of this report.
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The State did not achieve its fiscal target of maintaining annual expenditure growth below
the long-term revenue growth rate target of 5.6 per cent

In 2020-21, general government expenditure grew by 6.9 per cent (9.7 per cent in 2019-20).

Expenditure items that contributed most to the actual growth rate include:

. grants and subsidies (16.2 per cent)
. other operating expenses (5.3 per cent)
. employee costs (including superannuation) (3.6 per cent).

Grants and subsidy expenses increased by $2.8 billion in 2020-21 mainly due to the COVID-19
stimulus payments, grants to non-government schools and asset transfers to councils from TINSW
such as roads and bridges.

Other operating expenses increased by $1.2 billion due to the State funding hotel quarantine costs
and medical equipment to help the health sector respond to the pandemic.

The Government plans to delay the elimination of unfunded superannuation liabilities by ten
years

The Act sets a target to eliminate unfunded superannuation liabilities by 2030. In last year’s Budget
Statement, the Government announced it plans to amend the Act to change the target to 2040.
This will give the State an additional ten years to eliminate unfunded superannuation and ease
pressure on the level of borrowings needed to fund other policies. To date, the Act has not been
amended to reflect this revised target.

The State’s new funding plan is to contribute amounts escalated by five per cent each year with the
aim to fully fund the schemes by 2040. In 2020-21, the State implemented a two year employer
contribution holiday while it prioritised its funds to respond to the economic shock caused by the
COVID-19 pandemic. The State plans to resume contributions after two years and increase these
by five per cent each year. This year, the State made employer contributions of $176 million, which
is below an expected $1.9 billion contribution. This is a five per cent increase of the $1.8 billion
contribution in 2019-20. The deferral of contributions increases the risk that the government will fail
to achieve the existing target to eliminate unfunded superannuation liabilities by 2030 if the Act is
not amended to reflect a revised target of 2040.

For fiscal responsibility purposes, the State uses Australian Accounting Standard AASB 1056
'Superannuation Entities'. Under this accounting standard, the State’s unfunded superannuation
liability was $14.0 billion at 30 June 2021 ($14.9 billion).
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Employer contributions have not met the 5.0 per cent escalation target since 2015-16

In 2020-21, the State commenced its two year employer contribution holiday, which meant no
contributions were made to fund the State’s superannuation liabilities.
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The State’s financial statements record an unfunded superannuation liability of $59.9 billion
at 30 June 2021

For financial statement purposes, the State must apply Australian Accounting Standard AASB 119
'Employee Benefits' to calculate its $59.9 billion ($71.0 billion in 2019-20) superannuation liability.
The funds themselves apply AASB 1056 'Superannuation Entities' to calculate their liabilities to
fund members. The two standards use different bases to measure the liability.

AASB 119 'Employee Benefits' requires entities to discount employee liabilities (including unfunded
superannuation) using the more volatile long term Australian Government bond rate, while AASB
1056 'Superannuation Entities' discounts the liability using the less volatile long-term expected rate
of return from the assets backing the liability, currently 5.0 to 6.5 per cent.

The liability to fund members calculated under AASB 1056 'Superannuation Entities' is
$14.0 billion. The liability of the State is calculated under AASB 119 'Employee Benefits' is
$59.9 billion.

AASB 119 'Employee Benefits' produces a higher liability because of the current low interest rate
environment and the impact this has on discount rates.

Fiscal reporting and as reported in the
superannuation entities' financial
statements

As recorded in the State's
financial statements

AASB 119 Employee Benefits AASB 1056 Superannuation Entities

Purpose Financial statements for Financial statements of the superannuation
employer funds

State's superannuation

unfunded liability ($billion) 59.9 14.0
Discount rate (%) 1.5 5.0-6.5
Discount rate used Government bond rate Expected return on assets backing the liability
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12. In focus

GSF Act and GSF Regulation

Financial reporting provisions in the Government Sector Finance Act 2018 (GSF Act) have
now commenced

From 1 July 2021, the Public Finance and Audit Act 1983 (PF&A Act) financial reporting provisions
were repealed. Agencies prepared their 2020-21 financial statements under Part 7 of the GSF Act.
They were audited under the Government Sector Audit Act (GSA Act). The GSF Act requires the
timeframe for annual financial statement submission be specified in the Treasurer’s Directions.

Under the GSF Act, all reporting GSF agencies are required to prepare annual financial
statements, unless exempt from the definition of a reporting agency under the Government Sector
Finance Regulation 2018 (GSF Regulation). Those agencies exempt from preparing financial
statements include certain small agencies, crown land managers, special purpose staff agencies
and retained State interests. These agencies must meet prescribed requirements or thresholds and
self-assess each year to determine whether they remain exempt against the criteria in the GSF
Regulation.

Most of the financial reporting provisions of the GSF Act have now commenced except for
requirements concerning special deposit accounts (SDA) and special purpose financial reports,
which are scheduled to commence on 1 July 2023, subject to approval from the Governor.

The GSF Act now includes most of the provisions applicable to GSF agencies, as requirements for
appropriations, expenditure, financial services, and other matters were enacted on
1 December 2018 and 1 July 2019.

Once fully commenced, the GSF Act will consolidate and replace reporting provisions of four Acts:

. PF&A Act

. Public Authorities (Financial Arrangements) Act 1987
. Annual Reports (Departments) Act 1985

. Annual Reports (Statutory Bodies) Act 1984.

GSA Act and GSA Regulation

The PF&A Act was renamed the GSA Act on 1 July 2021 and now only contains provisions relating
to the Auditor-General and the Audit Office, the audit of government sector finances and
governance of the Public Accounts Committee.

Of note in the renamed GSA Act is that:

. a new principal object was added that specifically provides the Auditor-General is an
independent and accountable statutory officer
. the previous financial reporting provisions in the PF&A Act were repealed as the financial

reporting provisions are contained in Part 7 of the GSF Act. As a result, there are no longer
financial reporting provisions in the GSA Act

. a new section 34 was added, which contains the requirements for the audit of State sector
agencies’ financial statements. These were previously contained in two separate sections.

The GSA Regulation commenced on 1 July 2021, replacing the Public Finance and Audit
Regulation 2015 (PF & A Regulation). The GSA Regulation contains the list of entities, funds and
accounts prescribed for the purpose of audits under the GSA Act.
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Inconsistencies exist in the GSF Act and GSA Act related to key
statutory timeframes

There are inconsistencies between key statutory timeframes imposed on the Treasurer and
Auditor-General in the GSF Act and GSA Act which has been brought to the attention of NSW
Treasury. The inconsistencies identified include:

. Section 34(3)(a) of the GSA Act defines the audit period for the Statements be as soon as
practicable after the Auditor-General is given the Statements. This appears to be
inconsistent with section 49(3) of the GSA Act, which requires that the Auditor-General, on or
before 22 October transmit the Statements and audit report to the Treasurer. Neither
provision is a paramount provision.

. Section 49(3) of the GSA Act also appears to be inconsistent with section 52(1) of the GSA
Act which provides that the Statements are to be given to the Auditor-General in accordance
with section 7.17 of the GSF Act. Section 7.17 of the GSF Act requires that the Statements
are to be prepared and given to the Auditor-General by an agreed date to enable the audit of
the Statements. Part 7 of the GSF Act is a paramount provision under section 1.8 of the GSF
Act, which means the requirements in section 7.17 of the GSF Act prevail.

There are also inconsistencies in key statutory reporting timeframes imposed on the Treasurer
under the GSF Act.

The audited Statements are a key accountability mechanism that provides information on the
State’s financial performance and position. Ambiguity in the statutory reporting timeframes could
impact on the future timely provision of this information to Parliament. As noted at the beginning of
this Report, the delay in issuing the audit report for the 30 June 2021 Statements was due to NSW
Treasury’s resolution of accounting issues that were material to the Statements, in particular the
treatment of the General Government Sectors investment in TAHE during 2020-21. NSW
Treasury's management letter will include a high risk finding with regards to the inconsistencies
between the GSF Act and GSA Act.

Recommendation

NSW Treasury should seek legislative amendments in Parliament to resolve the
inconsistencies in the GSF Act and GSA Act relating to key statutory reporting
time frames.

Appropriations framework

NSW Treasury lacks a framework to monitor and provide assurance to ministers that they
are in compliance with their appropriation authority

The GSF Act requires that money not be paid out of the Consolidated Fund except under the
authority of an Act, such as the annual Appropriation Act or GSF Act. This means a Minister is only
authorised to spend out of the Consolidated Fund the amount they have been appropriated by the
relevant Act(s).
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Generally, money is authorised to be paid out of the Consolidated Fund either through:

. The Annual Appropriation Act - this is an act to appropriate out of the Consolidated Fund
sums for the services of the government for the relevant financial year. These appropriations
are made to the responsible Ministers of principal departments, Special Offices and certain
SDAs.

. The GSF Act - this act allows the responsible Minister of a GSF agency to be given an
appropriation out of the Consolidated Fund, at the time the agency receives or recovers any
deemed appropriation money. Deemed appropriation money is defined in section 4.7(3) of
the GSF Act.

Ministers can delegate and sub-delegate appropriation expenditure functions to accountable
authorities and officers of GSF agencies. Any spending by accountable authorities and officers of
GSF agencies in excess of the amount appropriated to their relevant Minister would be made
contrary to section 4.6(1) of the GSF Act.

The Budget Papers are an additional mechanism by which the government controls the level of
expenditure by agencies both at the individual and departmental administrative cluster level. The
Budget Papers set an administrative limit imposed by the government. Separately, the Treasurer
can issue a Budget control authority under section 5.1 of the GSF Act. A Budget control authority
can regulate expenditure of money by GSF agencies in a variety of ways, as set out in section
5.1(2) of the GSF Act.

In July 2021, NSW Treasury advised the Audit Office that it had received advice from the Crown
Solicitor's Office, in January 2021, that payments between agencies in different administrative
clusters would not meet the definition of a 'deemed appropriation' under the GSF Act by the
receiving agency. This applies to money paid and received by two agencies across different
administrative clusters that continue to hold the money in the Consolidated Fund. These
intra-government receipts increase the amount an agency has available to spend, without there
being a corresponding increase in the responsible Minister’s appropriated expenditure limits, thus
increasing the risk an agency’s expenditure could cause a Minister to exceed their appropriated
expenditure authority.

After being made aware of the issue, the Audit Office worked with NSW Treasury officers to clarify
potential implications. The Audit Office also obtained further advice from the Crown Solicitor’s
Office to clarify certain aspects of the appropriations framework more broadly. In the advice to the
Audit Office, the Crown Solicitor advised that an agency is not subject to its own legally
appropriated expenditure limit (assuming it is not subject to any annual spending limit imposed
through an instrument of delegation or a budget control authority issued by the Treasurer under
section 5.1 of the GSF Act). In effect, because responsible Ministers are given appropriations,
these legal expenditure limits, rest in aggregate, with the principal department and agencies the
Minister is responsible for. The advice also confirmed:

. a deemed appropriation for the services of an agency would ordinarily be available for the
services of other agencies, if the officers of the other agencies had a delegation from the
Minister(s) to expend the deemed appropriation and funds remained available under those
deemed appropriations

. that the ‘exhaustion’ of a Minister’'s appropriation may be precipitated by one agency’s level

of expenditure in the financial year, but the effect is that the relevant appropriation is
exhausted for all agencies (and their officers) that may otherwise rely on it

. whether expenditure by an agency occurred beyond the scope of its authority would require
a progressive examination of the total amounts expended from the Minister’s appropriation

. amounts expended from the Consolidated Fund without the authority of an appropriation are
spent contrary to section 4.6(1) of the GSF Act

. a Minister is responsible to Parliament for (i) the manner in which appropriations are

expended, and (ii) any ‘overspends’ (that is, expenditure without authority) by agencies for
which they are responsible.
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Determining whether expenditure has occurred without the authority of an appropriation is complex
and it is not possible for an individual agency to monitor or determine at what ‘point in time’
expenditure has been incurred in excess of the Minister’s appropriation authority. As noted earlier,
there are mechanisms in place to manage agencies' administrative expenditure limits set by the
Budget Papers, but there is no mechanism in place to ensure expenditure by agencies does not
exceed a Minister’s appropriation authority received under the annual Appropriations Act and GSF
Act.

Recommendation

NSW Treasury should ensure a framework exists to monitor and provide
assurance to Ministers that expenditure incurred across a financial year by
agencies under the relevant Minister’s coordination does not exceed the
appropriation authority conferred by the annual Appropriation Act and the GSF
Act.

In addition, principal departments and agencies that hold money in the Consolidated Fund are
required by Australian Accounting Standard AASB 1058 'Income of Not-for-Profit Entities' and NSW
Treasury Circular TC20/08 'Mandates of options and major policy decisions under Australian
Accounting Standards' to prepare a Summary of Compliance in their financial statements. The
Summary of Compliance applies to agencies that obtain part or all of their spending authority from
a Parliamentary appropriation. It is intended to provide information on the amounts appropriated or
authorised for an agency’s use and whether those expenditures were authorised. There remains
uncertainty around how the Crown Solicitor’s Office advice received by the Audit Office impacts
these disclosures, as the total spending authority given by Parliamentary appropriations and
expenditure against these appropriations cannot generally be attributed to an individual agency.
Such a scenario is not contemplated by the relevant Australian Accounting Standard. NSW
Treasury's management letter will include high risk findings about improving mechanisms in place
to manage agencies administrative expenditure limits, uncertainties related to appropriation
spending authority on agencies summary of compliance disclosures.

Recommendation

NSW Treasury should assess how the requirement to prepare a Summary of
Compliance under Australian Accounting Standards impacts relevant principal
departments and agencies' financial statement disclosures.

Delegations to incur expenditure

Further to last year's reporting, some agencies have again spent monies without an
authorised delegation

The delegation to incur expenditure is an important accountability mechanism of responsible
government.

Last year’'s Report on State Finances reported instances where government agencies did not
understand or correctly apply the requirements of the GSF Act for deemed appropriations, resulting
in some agencies spending deemed appropriations money without an authorised delegation from
the relevant Minister(s) as required by sections 4.6(1) and 5.5(3) of the GSF Act.
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This year’s financial audits identified that further agencies: TAFE Commission, Multicultural NSW
and the Office of the Ageing and Disability Commissioner spent money received from an annual
Appropriation and/or deemed appropriation money without an authorised delegation from the
relevant Minister(s), as required by sections 4.6(1) and 5.5(3) of the GSF Act. NSW Treasury's
management letter will include high risk issues about improving mechanisms in place to ensure
agencies have appropriate delegations in place to spend Appropriation and/or deemed
appropriation money.

In addition, the audit of the Jobs for NSW Fund (the Fund) special purpose statements identified
that five payments from the Fund were authorised by an officer without the necessary delegation
from the Minister as required by section 14 of the Jobs for NSW Act 2015 and sections 5.5(2) and
5.5(3) of the GSF Act.

Recommendation

Given the continued instances of non-compliance, NSW Treasury needs to
promptly improve the guidance it provides agencies to ensure that expenditure of
public monies is properly supported by authorised delegations.

Implementation of new accounting standards
This year, the State implemented the requirements of AASB 1059

AASB 1059 ‘Service Concession Arrangements: Grantors’

AASB 1059 is an Australian Accounting Standard that requires public sector entities (grantors) that
enter service concession arrangements with private sector operators for the delivery of public
services recognise service concession assets and liabilities in their financial statements. The
standard was effective from 1 July 2020.

AASB 1059 requires a grantor to:

. recognise an asset provided by the operator as a service concession asset if the grantor
controls the asset

. initially measure the service concession asset at current replacement cost (CRC) in
accordance with AASB 13 ‘Fair Value Measurement’

. recognise a corresponding liability measured initially at the fair value (CRC) of the service
concession asset, adjusted for any consideration between the grantor and the operator

. make sufficient disclosure in the financial statements so that users can understand the

nature, amount and timing of assets, liabilities, revenue and cash flows arising from these.

The adoption of AASB 1059 increased the State’s total assets and liabilities by $19.5 billion
and $19.6 billion respectively, with net worth reducing by $131 million at 1 July 2019.

The State adopted a modified retrospective approach when adopting AASB 1059 and recognised
and measured service concession assets and liabilities at the date of initial application of

1 July 2019, with any net adjustments recognised in accumulated funds at that date. This means
comparatives were restated to reflect the impact of AASB 1059.

Most of the service concession assets recognised by the State related to Property, Plant &
Equipment, in particular infrastructure assets.
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Agencies had to devote significant effort to implement AASB 1059 and ensure their 2020-21
financial statements materially complied with the standard's requirements. Last year, the Audit
Office highlighted advance preparation was key to ensuring agencies effectively transitioning to this
new standard. Despite the new standard being issued well in advance of its commencement date,
Sydney Water Corporation, Department of Customer Service, Transport for NSW (TfNSW) and
TAHE did not prepare sufficiently for their respective implementations.

Whilst most agencies in 2019-20 had commenced assessing their existing commercial
arrangements to determine whether they were within the scope of AASB 1059, calculating and
posting the accounting entries to support the implementation of this standard was delayed for
TINSW. TINSW had not finalised its opening balance adjustments in time for the Audit Office’s
early close review. Critical assessments of AASB 1059 to identify the accounting implications for
the Transport sector, in particular TINSW and TAHE were still being considered as late as

30 September 2021.

Restart NSW

Restart NSW was established in 2011 to fund the State’s major infrastructure projects

Restart NSW funds Rebuilding NSW, the government’s 10-year plan to invest $23.0 billion in new
infrastructure. Its infrastructure projects, including Sydney Metro West and Parramatta Light Rail,
are primarily funded by proceeds from the government’s asset recycling program. The Restart
Fund had a balance of $12.4 billion at 30 June 2021 ($15.0 billion in 2019-20).

The Fund paid $3.8 billion for infrastructure projects in 2020-21 ($4.3 billion in 2020-21). The
largest payments were for transport projects, including Sydney Metro West, Parramatta Light Rail,
and contributed $319 million of the $2.4 billion equity contribution to the Transport Asset Holding
Entity (TAHE).

The funds are invested in the NSW Infrastructure Future Fund (NIFF), which is allowed under the
Restart NSW Fund Act 2011 (Restart Act). The NIFF is an investment vehicle for the fund to help
the NSW Government meet its infrastructure objectives and this fund is managed by TCorp. In
2020-21, the fund earned a net return of 7.9 per cent, higher than its annual benchmark return of
4.2 per cent, benefiting from improved returns in financial markets over 2020-21.

The fund directed 30.1 per cent of its payments towards rural and regional infrastructure
projects in 2020-21.

The Restart Act requires the fund to report on the percentage of payments directed to rural and
regional infrastructure projects and whether this represents at least 30 per cent of the total
payments from the fund. The Restart NSW Fund Amendment (Rural and Regional Infrastructure
Funding) Bill 2020 introduced in Parliament in 2020 would amend the Restart Act by requiring at
least 30 per cent of the total payments each financial year and for the life of the Restart NSW Fund
be made on infrastructure projects in rural and regional areas.

This year the fund exceeded its target of directing at least 30 per cent of funding towards rural and
regional infrastructure projects. However, since the funds’ commencement, only 23.0 per cent of
total payments went towards rural and regional infrastructure projects. Current projections for the
life of the fund indicate only 27.5 per cent of funding will be spent on rural and regional projects,
which is below the funds target of 30 per cent target for the life of the fund.
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Key audit matters

Key Audit Matters (KAMs) are matters considered of most significance to the conduct of an audit.
Australian Auditing Standard 701 ‘Communicating Key Audit Matters’ defines KAM’s as those
matters considered of most significance to the audit. Whilst inclusion of KAM'’s is not a mandatory
requirement for public sector entities, inclusion of these matters add value for users by explaining
areas of audit focus, increasing transparency and giving users a better understanding of significant
management judgements in the State’s financial statements.

The KAM included in the Total State Sector Independent Auditor's Report focused on the following
risks:

. accounting for equity contributions into the Transport Asset Holding Entity (TAHE)

. control of rail transport assets vested in TAHE

. fair value measurement of property, plant and equipment

. recognition and measurement of service concession assets

. valuation of defined benefits superannuation and long service leave liabilities
. valuation of financial instruments

. valuation of outstanding claim liabilities

. taxation and statutory revenue.
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13. Looking forward

Audit Office’s work plan for 2021-22

The Audit Office’s 2021-22 work plan focuses on the State’s response, recovery and impact
from the COVID-19 pandemic and natural disaster emergencies

The COVID-19 pandemic continues to have a significant impact on the people and the public
sector of New South Wales. Government continues to assist communities in their recovery from the
2019-20 bushfires and subsequent flooding. The scale of government responses to these events
has been significant and has required a wide-ranging response involving emergency response
coordination, service delivery, governance and policy.

Significant resources have been directed toward these responses, and in assisting rebuilding and
economic recovery. Some systems and processes have changed to reflect the need for quick
responses to immediate needs. The increasing and changing risk environment presented by these
events has meant that we have recalibrated and focused our efforts on providing assurance on
how effectively aspects of these emergency responses have been delivered. This includes financial
and governance risks arising from the scale and complexity of government responses to these
events.

While these emergencies are having a significant impact today, they are also likely to continue to
have an impact into the future. We will take a phased approach to ensuring that our work
addresses the following elements of the emergencies and government responses:

Financial and performance audits Financial and performance Financial and performance audits
will have regard to government audits will have regard to the will have regard to the mid to
preparedness for emergencies as effectiveness and robustness of long-term impact of government
well as initial responses to support processes to direct resources responses to the bushfires and
people and communities impacted toward recovery efforts and COVID-19 and will look to assess
by the 2019-20 bushfires and ensure good governance and whether government investment
floods, and transparency in doing so. has achieved desired outcomes.
COVID-19. We will also consider

governance and oversight risks

that arise from the need for quick

decision making and

responsiveness.

Recognising the pressures that arise from these challenges, the role of audit is to provide
assurance that responses are timely, evidence based, well targeted, and effective. While speed of
delivery is important, this must be appropriately balanced with a keen focus on:

. value for money and the appropriate use of public money
. risk identification and mitigation

. good governance and controls

. comprehensive record keeping

. transparency, and

. evaluation.

These considerations have framed our Annual Work Program for this year and the three-year
outlook.

NSW Auditor-General's Report to Parliament | State Finances 2021 | Looking forward



Section two

Appendices



Appendix one — Prescribed entities

Section 45 of the Government Sector Audit Act 1983 requires the Auditor-General to perform audits
of the financial statements of entities prescribed for the purposes of that section. The following
were prescribed entities as at 30 June 2021:

Latest financial statements

Entity fund audited Type of audit opinion issued
AustLIl Foundation Limited 31 December 2020 Unmodified
Belgenny Farm Agricultural Heritage 30 June 2020 Unmodified
Centre Trust

The Brett Whiteley Foundation 30 June 2021 Unmodified
City West Housing Pty Ltd 30 June 2021 Unmodified
Cowra Japanese Garden Maintenance 31 March 2021 Unmodified
Foundation Limited

Cowra Japanese Garden Trust 31 March 2021 Unmodified
Crown Employees (NSW Fire Brigades 30 June 2021 Unmodified
Firefighting Staff Death and Disability)

Superannuation Fund

Eif Pty Limited 30 June 2021 Unmodified
Energy Investment Fund 30 June 2021 Unmodified
Central Coast Council Water Supply 30 June 2020 Unmodified
Authority (formerly Gosford City and

Wyong City Council Water Supply

Authorities)

Home Building Compensation Fund 30 June 2021 Unmodified
The funds for the time being under the 30 June 2021 Unmodified
management of the New South Wales

Treasury Corporation, as trustee

Macquarie University Professorial 30 June 2021 Unmaodified
Superannuation Scheme

National Art School 31 December 2020 Unmodified
NSW Fire Brigades Superannuation Pty 30 June 2021 Unmodified
Limited

Parliamentary Contributory 30 June 2021 Unmodified
Superannuation Fund

Sydney Education Broadcasting Limited 31 December 2020 Unmodified
The superannuation fund amalgamated 30 June 2021 Unmodified

under the Superannuation
Administration Act 1991 and continued
to be amalgamated under the
Superannuation Administration Act 1996
(known as the SAS Trustee Corporation
Pooled Fund)
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Latest financial statements

Entity fund audited Type of audit opinion issued
The trustees for the time being of each 30 June 2021 Unmodified
superannuation scheme established by

a trust deed as referred to in section 127

of the Superannuation Administration

Act 1996

The Art Gallery of New South Wales 30 June 2021 Unmodified
Foundation

Trustees of the Farrer Memorial 31 December 2020 Unmodified
Research Scholarship Fund

United States Studies Centre 31 December 2020 Unmodified
Universities Admissions Centre (NSW 30 June 2020 Unmodified
and ACT) Pty Limited

University of Sydney Professorial 31 December 2020 Unmodified

Superannuation System
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Appendix two — Legal opinions

Sensitive: Legal

Si¥s. | Crown
i‘,“l' Solicitor’s

ADVICE NSW Office

OPERATION OF THE ANNUAL APPROPRIATION ACT FRAMEWORK AND THE
GOVERNMENT SECTOR FINANCE ACT 2018

Executive summary

1.

You seek my advice in respect of the legal ramifications of expenditure in excess of appropriations
in a scenario involving a hypothetical administrative cluster.

My instructions contemplate the scenario giving rise to what are termed “breaches” of the annual
Appropriation Act and the Government Sector Finance Act 2018 (“the GSF Act”) on account of an
overspend within the cluster compared to amounts available by way of appropriation within the
financial year. For the reasons set out in my advice, the correct legal characterisation of this
overspend is that amounts were expended from the Consolidated Fund without the authority of an
appropriation, and contrary to s. 4.6(1) of the GSF Act.

In circumstances where financial delegations made by Ministers A and B in the scenario did not
set any caps on overall expenditure during the relevant financial year, and no relevant Budget
control authorities were in place under s. 5.1 of the GSF Act, the agencies identified in your
instructions (Department A, Agency B and Agency C) could — as a matter of legal principle — expend
amounts appropriated to Minister A and their own respective deemed appropriations for so long
as unexpended amounts available remained available under those appropriations. Expenditure
could only be authorised where there was an available unspent appropriation.

When and by whom money was expended withoutthe authority of an appropriation in the scenario
would be a “point-in-time” analysis, requiring consideration of particular expenditure by agencies
by reference to amounts remaining available under the respective appropriations. That analysis
cannot be undertaken on the balance of annualised figures, and it is conceivable that expenditure
without authority could have occurred within one or more of Department A, Agency B and/or
Agency C in the course of the financial year.

Please also note my comments at [10]-[12] regarding the need to take into account any payments
authorised under s. 4.10 of the GSF Act when considering the extent to which legislative authority
for expenditure by the cluster arose.

Minister A will be responsible to Parliament for the use of the annual appropriation made to the
Minister, for expenditure by Department A (jointly) and Agency B (individually) generally, and for
the use of deemed appropriations for the services Department A (jointly) and Agency B
(individually). Minister B will be responsible for expenditure by Department A (jointly) and Agency
C (individually) generally, and the use of deemed appropriations for the services of Department A
(jointly) and Agency C (individually).

Prepared for: AUD018 Audit Office of NSW

Client ref: Margaret Crawford

Author: Michael Granziera Date: 18 October 2021
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Background

7.

10.

Your instructions outline a scenario in respect of which several questions are asked. I have
included this scenario in full as Annexure A to this advice.

The salient features of this scenario are as follows:

(a) The relevant administrative cluster ("Cluster A”) consisted of Department A (responsible to
Minister A and Minister B), Agency B (responsible to Minister A) and Agency C (responsible to
Minister B).

(b) An Appropriation Act appropriated a sum of $1,200,000,000 to Minister A for the services of
Department A in the financial year. No supplementation of that appropriated amount
occurred in the course of the financial year.

(c) Delegations and sub-delegations were in place enabling each agency to expend appropriated
funds. These delegations imposed limits to the amount of individual transactions, but did not
impose an overall annual spending limit on the agencies and their officers.

(d) In the course of the financial year, Agency B received $400,000,000 in cluster grants and
$100,000,000 in deemed appropriations. It also “carried over” $20,000,000 in deemed
appropriations from the preceding financial year. On this basis, the scenario characterises

Agency B’s “total spending authority from parliamentary appropriations” as $520,000,000.

(e) In the course of the financial year, Agency B expended $700,000,000 “from parliamentary
appropriations” — that is, an amount $180,000,000 in excess of the figure for “total spending
authority from parliamentary appropriations” for Agency B.

(f) The “total spending authority from parliamentary appropriations” for Cluster A as a whole
(being amounts appropriated to Minister A and deemed appropriations for the services of the
respective agencies) for the financial year was $1,500,000,000.

(g) The “total expenditure from parliamentary appropriations” for Cluster A was $1,615,000,000
— that is, an amount $115,000,000 in excess of the figure for “total spending authority from
parliamentary appropriations”. For the totality the financial year, the overall variance was
attributable to the overspend by Agency B against the “total spending authority from
parliamentary appropriations”, offset by underspends by Department A and Agency C.

1 assume for the purposes of this advice that all expenditure detailed in the scenario was from
monies forming part of the Consolidated Fund, and that none of the expenditure set out above
was from an account in the Special Deposits Account or another statutory fund.

Furthermore, I note that an annual Appropriation Act may commence after 1 July in a given
financial year (as was the case with the Appropriation Act 2020), and that in these circumstances,
payments from the Consolidated Fund may be authorised by the Treasurer under s. 4.10 of the
GSF Act in the period between 1 July of the financial year and the Appropriation Act’s
commencement.

202103101 D2021/809495 2
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11. It is not clear from the scenario whether any expenditure within Cluster A in the course of the
financial year was authorised under s. 4.10 of the GSF Act prior to the commencement of the
relevant Appropriation Act. 1 will assume for the purposes of this advice that it was not or that,
alternatively, it was, but has been factored into the calculation of amounts appropriated to
Minister A.

12. However, to the extent that neither of these propositions is correct, any expenditure authority
available within Cluster A by virtue of s. 4.10 at different points in the year would need to be
factored into consideration of whether any expenditure within the cluster occurred without
Parliamentary authority.

Relevant principles

13. Before addressing the specific questions raised in your instructions, it is useful to set out the
underlying principles which affect the answers to those questions generally.

Appropriations regime generally

14. The effect of the Constitution Act 1902 s that, relevantly, (i) all public monies collected, received
or held for or on behalf of the State form part of the Consolidated Fund, subject to contrary
statutory provision (s. 39), and (ii) the Consolidated Fund so constituted is subject to appropriation
to such specific purposes as are prescribed in any Act of Parliament (s. 45). Section 4.6(1) of the
GSF Act complements s. 45 by providing that “money must not be paid out of the Consolidated
Fund except under the authority of an Act”.

15. Legislative appropriation from the Consolidated Fund may (in general terms) take the form of
either an appropriation for a financial year made by an annual Appropriation Act or a “special” or
“standing” appropriation for a particular purpose or purposes under other legislation.! “Deemed
appropriations” provided for by s. 4.7 of the GSF Act are a form of standing appropriation,? and
certain provisions of the GSF Act may also provide lawful authority to expend funds beyond the
scope of an annual appropriation.?

16. In Victoria v Commonwealth & Hayden (1975) 134 CLR 338, Mason ] characterised an
appropriation by the Commonwealth Parliament as follows (at 392):

“An Appropriation Act has a twofold purpose. It has a negative as well as a positive effect.
Not only does it authorize the Crown to withdraw moneys from the Treasury, it ‘restrict(s) the
expenditure to the particular purpose’, as Isaacs and Rich 1] observed in Commonwealth v
Colonial Ammunition Co Lid [(1924) 334 CLR 198]."

' Anne Twomey, 7he Constitution of New South Wales (Federation Press, 2004) at 541

2 Section 4.7 operates on the basis that where a “GSF agency” receives defined “deemed appropriation money”, and appropriation
of an equivalent amount is made to the “responsible Minister (or Ministers) for the agency for the services of the agency. The
effect of s. 4.8(3) of the Act is that deemed appropriations do not lapse at the end of the annual reporting period in which they
arise, unless regulations made under the Act provide otherwise.

3 See, for example, ss. 4.104.11 and 4.13

202103101 D2021/809495 3

Sensitive: Legal

NSW Auditor-General's Report to Parliament | State Finances 2021 | Appendix two — Legal opinions

67



68

Sensitive: Lega

si¥g. | Crown
Ak Solicitor’s
Office

Appropriations under the annual Appropriation Act have a further “negative” element, insofar as
the authority they confer only enables the withdrawal of monies up to a particular amount in the
relevant financial year.

17. The expenditure authority conferred on a given Minister by an annual appropriation may be
delegated and subdelegated by that Minister to agencies and their officers in accordance with
s. 9.9 of the GSF Act. These delegations and subdelegations may be subject to terms and
conditions which limit the delegate or subdelegate’s authority to authorise expenditure, by
reference to particular amounts and purposes, or other matters (per GSF Act s. 5.2, and the
Interpretation Act 1987, s. 49(3).

Budget control authorities

18. Section 5.1 of the GSF Act empowers the Treasurer to issue Budget control authorities to regulate
expenditure of money by GSF agencies that are part of the General Government Sector (per
subs. (1)). Budget control authorities may include, relevantly, limits or caps on expenditure of
money (per subs. (2)(a)).

19. Administrative controls within clusters may act as a further, practical restriction on agencies’ ability
to expend money from the Consolidated Fund within the scope of authority available by way of
one or more appropriations.

Cluster grants

20. The term “cluster grant” is generally used to describe transfers of Consolidated Fund money which
are made by Departments to entities within the cluster, following the release of funds by the
Treasury to the Department. The essential purpose of a cluster grant is to provide “actual” funds
to cluster agencies which can be expended in reliance on the authority conferred by an applicable
appropriation or appropriations.*

General propositions

21. Taking the foregoing into account, I note the following matters which are material to the questions
raised:

(a) I do not think it is accurate to speak of a “breach” of the annual Appropriation Act (or any
other form of appropriation). An appropriation is a positive — albeit limited — conferral of
authority to expend money from the Consolidated Fund for particular purposes and up to a
specified amount. It does not itself prevent expenditure of money from the Consolidated
Fund that occurs beyond these limitations. It is not an obligation imposed on a particular
entity.

4 See generally, the discussion of “cluster grants” in 202003994 Advice 1
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(b) An appropriation in an annual Appropriation Act may nonetheless be exhausted at a point in
time in the relevant financial year, insofar as amounts equalling the total appropriation have
been expended in reliance on it, and the appropriation has not otherwise been supplemented.

(c) Where this occurs, the result is that unless further expenditure from the Consolidated Fund
can be authorised under another appropriation — for example, a deemed appropriation — it
will occur without the authority of an appropriation.

(d) While the “exhaustion” of an appropriation may be precipitated within a particular cluster by
one cluster agency’s level of expenditure in the financial year, the effect is that the relevant
appropriation is exhausted for a// agencies (and their officers) that may otherwise rely on it.

(e) On the other hand, for so long as sufficient funds are available under the appropriation,
expenditure of available money by agency-level delegates and subdelegates will be authorised
by that appropriation, provided that (i) it is within the scope of the relevant delegation and
subdelegation, and (ii) that expenditure does not exceed the terms of any applicable Budget
control authority. An appropriation under an annual Appropriation Act for the services of a
principal Department does not itself impose any limits on the amount that can expended by
or in respect of a particular cluster agency within the scope of its delegated authority.

(f) Nor does the quantum of a cluster grant made to an agency impose a legal limitation on the
ability to expend under the authority of an appropriation made by the annual Appropriation
Act. That cluster grant merely facilitates expenditure under the appropriation by distributing
Consolidated Fund money to the agency to expend in reliance on the appropriation and other
appropriations. It does not qualify the authority that the appropriation confers for
expenditure in respect of a particular agency, and an agency will also have authority to
expend any other Consolidated Fund monies it has access to in reliance on an appropriation
so long as the amount appropriated remains unspent, and its officers act within the scope of
applicable delegations and any budget control authorities.

Analysis
Question 1(a) — Whether Agency B has exceeded its legally appropriated expenditure limit

22. I am asked whether, based on the scenario and associated information, Agency B has exceeded
its legally appropriated expenditure limit.

23. As set out above, the scenario characterises Agency B’s “total spending authority from
parliamentary appropriations” for the financial year as $520,000,000, which reflects the aggregate
of (i) cluster grants received by the agency for the financial year, and (ii) deemed appropriations
available for the services of the agency in the course of the financial year. It has — as set out
above — expended $700,000,000 in the course of the financial year.

24. I do not think that the figure of $520,000,000 can be said to represent the “total spending
authority” or a “legally appropriated expenditure limit” for Agency B in the financial year.
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25.

26.

27.

28.

Subject to expenditure of Consolidated Fund monies available to Agency B’s officers being incurred
within the scope of:

(a) their respective financial delegations — which, per my instructions, are not subject to an overall
expenditure limit; and

(b) any applicable Budget control authorities — which are not referred to in my instructions;
it would have been lawfully authorised under an appropriation for so long as:
(a) it was for a lawful purpose; and

(b) sufficient unused spending authority remained under the $1,200,000,000 appropriation to
Minister A or the agency’s own deemed appropriations.

In saying this, I note that, as set out above, the cluster grants made to Agency B did not limit the
agency’s authority to expend Consolidated Fund monies under the appropriation made to
Minister A.

In circumstances where the actual expenditure for Cluster A as a whole across the financial year
exceeded the total amounts appropriated (or taken to be appropriated) by Parliament for the year,
whether Agency B’s officers expended funds without appropriate authority will ultimately be a
temporal question, in that:

(a) tothe extent that Agency B’s expenditure occurred within the scope of applicable delegations,
at points in time prior to either the appropriation to Minister A or its own deemed
appropriations being exhausted — the expenditure would have been authorised under the
authority of an appropriation; but

(b) to the extent that expenditure occurred after these sources of authority had been exhausted
— it would not have been.

Whether expenditure by Agency B occurred beyond the scope of its authority would accordingly
require a progressive examination of the total amounts expended across Cluster A in the course of
the financial year, with reference to the amounts remaining under the appropriation to Minister A
and deemed appropriations available to Agency B at the relevant points in time. It cannot be
addressed on the basis of the figures for total expenditure across the cluster in the course of that
year.

Indeed, depending on these questions of timing, it is conceivable that expenditure lacking the
authority of an appropriation occurred in some or all of Department A, Agency B and Agency C,
assuming that:

(a) expenditure continued to occur in those agencies after the point in time that the
$1,200,000,000 appropriation to Minister A was exhausted; and

(b) that expenditure was not otherwise authorised from a remaining deemed appropriation in a
particular case.

202103101 D2021/809495 6
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Question 1(b) — Whether legally appropriated spending limit rests in aggregate with
Minister A

29. I am asked whether, because amounts have been appropriated to Minister A in the scenario, the
legally appropriated spending limit rests, in aggregate, with Minister A.

30. Consistent with the points made at [21] above, the position of Minister A can be summarised as:

(a) the appropriation under the annual Appropriation Act enabled Minister A to authorise
expenditure of up to $1,200,000,000 from the Consolidated Fund in the course of the financial
year (either personally, or by duly authorised delegates);

(b) deemed appropriations in favour of Agency B enabled Minister A to authorise expenditure of
a further $120,000,000 for the services of Agency B (either personally, or by duly-authorised
delegates);

(c) deemed appropriations in favour of Department A enabled Minister A (jointly with Minister B)
to authorise the expenditure of a further $180,000,000 for the services of Department A
(either on their own account, or by duly-authorised delegates).

31. Minister A accordingly had “legally appropriated spending expenditure limits” insofar as (i) the total
amount of expenditure that they or their delegates could authorise from the Consolidated Fund
was $1.32 billion, and (ii) the total amount of expenditure that they and Minister B jointly (or their
delegates) could authorise was $180,000,000.

32. Minister A was also responsible to Parliament for (i) the manner in which those appropriations were
expended, and (ii) any “overspends” (that is, expenditure without authorities) by the agencies for
which they were responsible (which in the scenario, includes Department A and Agency B, but not
Agency C).

33. However, in circumstances where Agency C:

(a) was responsible to Minister B; and

(b) any deemed appropriations arising in respect of that agency would have been made to

oW

Minister B (as the agency’s “responsible Minister” for the purposes of s. 4.7 of the GSF Act);

Minister B would also have been responsible to Parliament (instead of Minister A) for expenditure
that occurred in Agency C generally, and for the application of those deemed appropriations. This
also means that there is difficulty in characterising Minister A as responsible for a/f matters in the
cluster.

34. However, beyond these matters, I do not think that it can be said that a “legally appropriated
spending limit” applied to Minister A.
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Question 1(c) — Whether appropriated spending limit applied to Agency B

35.

36.

I am asked whether, if the answer to Questions 1(a) and 1(b) is that the “appropriated spending
limit” rests with Minister A, this means that, in effect Agency B had no legally appropriated spending
limit imposed, despite any administrative budget controls that might have applied.

Consistent with my response to Question 1(a) at [25], the legal limits on Agency B’s expenditure
were that:

(a) it occur within the scope of any applicable Budget control authority and financial delegations;
and

(b) there be sufficient authority remaining under either (i) the $1,200,000,000 appropriation to
Minister A or (ii) deemed appropriations for the services of Agency B to support any particular
amount of expenditure that occurred at a given point in time.

Questions 2(a) and (b) — Responsibility for breach of Appropriation Act and GSF Act

37.

38.

39.

40.

41.

These questions are framed as follows:

*(a) If the answer to question 1(a) is ‘Yes' then is it an officer of agency B, agency B or
responsible Minister A that is taken to have breached the annual Appropriation Act
and GSF Act?

(b) If the answer to question 1(b) is ‘Yes’ then is responsible Minister A taken to have
breached the annual Appropriation Act and GSF Act? If it is not responsible Minister
A then is it one or all of the Cluster A agencies and Department A or officers of these
agencies and Department A?"

In circumstances where the total amount of funds available to Cluster A in the financial year by
way of appropriation was $1,500,000,000, and total expenditure was $1,615,000,000, it is evident
that $115,000,000 in expenditure not authorised by an appropriation occurred within the cluster
as a whole in the course of the financial year.

For the reasons adverted to previously, I do not think it apt to refer to a “breach” of an annual
Appropriation Act. Instead, expenditure from the Consolidated Fund in excess of appropriations
should be conceived of in terms of expenditure that occurred without authority, and therefore not
in accordance with s. 4.6(1) of the GSF Act.

However, as adverted to in my answer to Question 1(a), identifying the specific payments made
without authority as part of that $115,000,000 excess is a point-in-time analysis which cannot be
undertaken on the basis of annualised figures alone. It is mathematically plausible that that excess
could have been occasioned by expenditure by officers within some or all of Department A, Agency
B and/or Agency C.

As to the position of the relevant Ministers, as adverted to in my answer to Question 1(b), Minister
A will be responsible to Parliament for expenditure authorised under the $1,200,000,000
appropriation made to the Minister, and for expenditure by Department A and Agency B generally,
as well as the use of deemed appropriations raised in respect of those agencies. Minister B will be
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responsible to Parliament for expenditure by Agency C generally, as well as expenditure of its
deemed appropriations.

koo St /@'\,

Karen Smith Michael Granziera
Crown Solicitor Director
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Annexure A
Cluster A — Structure
GSF agency Description Responsible Minister(s) under
the GSF Act
Department A Principal Department Minister A and Minister B
Agency B Cluster agency Minister A
Agency C Cluster agency Minister B

Appropriations received under the Appropriations Act and GSF Act

The Annual Appropriation Act 2020 (the Appropriation Act) appropriated a sum of $1,200,000,000 to
Minister A for the services of Department A for the 2020-21 year. There have been no adjustments to
the original appropriation.

Department A, Agency B and Agency C received deemed appropriations during the year appropriated
to their responsible Minister(s) under section 4.7 of the Government Sector Finance Act 2018 (GSF Act).

All agencies have appropriate instruments of delegation in place from their Minister or sub-delegates to
expend appropriated funds. All delegations impose transactional limits on officers of the agencies, but
none impose an annual spending limit on the agency or officers of the agency.

The table below details the total spending authority received during the year from parliamentary
appropriations under the Appropriations Act and the amount spent for:

. Department A

. Agency A

. Agency C

. Responsible Minister A.
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Original  appropriation  to
Minister A per Appropriation
Act for the services of
Department At

Cluster grant made by
Department A to Agencies B
and C?

Total spending authority
from parliamentary
appropriations, other than
deemed appropriations

Add: Deemed appropriations
earned during the year and
given to the responsible
Minister for the services of the
relevant GSF agency

Add: Deemed appropriations
given to the responsible
Minister for the services of the
relevant GSF agency brought
forward from prior years under
section 4.8(3) of the GSF Act

Total spending authority
from parliamentary
appropriations

Less: Total expenditure from
parliamentary appropriations

Variance

Department A
2021
$’000

1,200,000

(600,000)

600,000

150,0003

30,000

780,000

(700,000)

80,000

Agency B
2021
$’000

400,000

400,000

100,000*

20,000

520,000

(700,000)

(180,000)

Agency C
2021
$’000

200,000

200,000

15,000°

5,000

220,000

(215,000)

5,000

Responsible Minister A

2021
$'000

1,200,000

1,200,000

250,0008

50,0008

1,500,000

(1,615,000)7

(115,000)

Notes:

1. The annual Appropriation Act appropriated a sum of $1,200,000,000 to Minister A for the services of Department A.

2. These represent cluster grants paid by Department A to Agency B and Agency C. Based on the CSO advice provided to NSW Treasury titled

‘Deemed Appropriations — Cluster Grants and Cash’ these cluster grants are already the subject of an authority to expend money that has been
conferred by Parliament by the annual Appropriation Act. The Budget Papers estimate the quantum of cluster grants to be paid to each cluster
agency, but this can be re-prioritised by the Minister or delegate.

Deemed appropriations appropriated jointly to Minister A and Minister B (responsible Ministers for Department A) under section 4.7 ofthe GSF
Act for the services of Department A.

Deemed appropriations appropriated to Minister A (responsible Minister for Agency B) under section 4.7 of the GSF Act for the services of
AgencyB.

Deemed appropriations appropriated to Minister B (responsible Ministers for Agency C) under section 4.7 of the GSF Act for the services of
AgencyC.

The total ‘Deemed appropriations earned during the year’ and ‘Deemed appropriations balance brought forward from prior years’ for Responsible

Minister A excludes the deemed appropriation amounts for Agency C, as the deemed appropriations were appropriated to Minister B, and not
Minister A.

Includes spending from appropriations received under the Appropriations Act and section 4.7 of the GSF Act. The source of this spending from
any particular appropriation authority cannot be identified.
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OPERATION OF THE ANNUAL APPROPRIATION ACT FRAMEWORK AND THE
GOVERNMENT SECTOR FINANCE ACT 2018 (ADVICE 2)

Executive summary

1. You seek my advice in respect of the legal ramifications of payments from the Consolidated Fund
in excess of appropriations in two hypothetical administrate scenarios. The requested advice
follows from advice I have previously provided respect of another, conceptually-similar
administrative scenario (“my First Advice”).!

Question 3

2. As a matter of principle, I prefer the view that deemed appropriations made for the services of
Department A under s. 4.7(1) of the Government Sector Finance Act 2018 (“the GSF Act’) were
available to support payments by Agency B in this scenario.

3. However, I doubt that the authority conferred by those deemed appropriations could be relied
upon to retroactively authorise payments from the Consolidated Fund by Agency B. Unless some
or all of Agency B’s $8,000,000 “overspend” was authorised by Minister A or their delegate from
those deemed appropriations at or prior to the time it occurred, it could not be taken to have
occurred under the authority of those deemed appropriations for the purposes of s. 4.6(1) of the
GSF Act. Whether this occurred will depend, in part, on the specific delegation arrangements with
the hypothetical cluster.

Question 4

4. The “underspend” of the appropriation for the services of Special Office B could not be applied to
authorise payments from the Consolidated Fund constituting the “overspend” by Special Office C,
either prospectively or retroactively.

5. The annual appropriation for the services of Department A could not be relied upon to retroactively
authorise the “overspend” by Special Office C. Department A’s appropriation could only have been

relied upon to authorise some or all of Special Office C’s “overspend” for the purposes of s. 4.6 of
the GSF Actif:

(a) particular payments for Special Office C were properly characterisable as being “for the
services of” Department A within the meaning of the annual Appropriation Act, and

(b) if so — Minister A or their duly authorised delegate authorised the payments from that source,
at or prior to the time the payments were made.

1 CSO ref: 202103101 Advice 1, dated 18 October 2021

Prepared for: AUDO18 Audit Office of New South Wales
Client ref: Margaret Crawford
Author: Michael Granziera Date: 17 November 2021
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Paragraph (a) would require a close analysis of specific payments by Special Office C, and is not
possible to address in the abstract. Paragraph (b) is a question of fact which depends, again, on
the delegation arrangements within the hypothetical cluster.

Background

6.

In my First Advice, I addressed the ramifications of payments from the Consolidated Fund in excess
of appropriations in a scenario involving a hypothetical administrative cluster as Questions 1 and
2. You have now raised two further questions (Questions 3 and 4) addressed to further scenarios
specific to those questions.

I have set out these further questions and the associated scenarios in full in Annexure 1 to this
advice. The scenario outlined in Question 3 can be summarised as follows:

(a)

(b)

(©

(d)

The relevant administrative cluster (“Cluster A”) consisted of Department A (responsible to
Minister A), Agency B (responsible to Minister A), and Agency C (responsible to Minister B).

(In each case, the reference to an agency’s “responsible Minister” is to the agency’s
“responsible Minister” within the meaning of s. 2.6 of the GSFAct)

The appropriation to Minister A for the services of Department A under the annual
Appropriation Act was exhausted at the end of the financial year.

In the course of the financial year, Department A received “deemed appropriation money”
which gave rise to deemed appropriations to Minister A. At the end of the financial year,
$8,000,000 remained unspent under those deemed appropriations.

Agency B recorded an “overspend” of $8,000,000 in the course of the financial year, in the
sense that $8,000,000, in that payments made by the agency from the Consolidated Fund
were not supported by either (i) the appropriation made for the services of Department A, or
(ii) deemed appropriations available for the services of Agency B.

The scenario outlined in Question 4 can be summarised as follows:

(a

(b)

(©

(d)

(e)

The relevant administrative cluster ("Cluster A”) consistent of Department A, Special Office B
and Special Office C. Minister A was the “responsible Minister” for each agency within the
meaning of s. 2.6 the GSF Act.

$120,000,000 was appropriated to Minister A for the services of Department A in the 2021
financial year under Pt 2 ("Appropriations — Departments”) of the annual Appropriation Act.

Under the same Appropriation Act, appropriations were made under Pt 4 ("Appropriations —
Special Offices”) for the services of Special Offices B and C ($30 million each).

In the 2021 financial year, Special Office C received $8,000,000 in deemed appropriation
money. No deemed appropriations for the services of Special Office C were brought forward
from the previous financial year.

Expenditure from the Consolidated Fund by Special Office C in the financial year totalled
$40,000,000 — that is, $2,000,000 in excess of the combined total of (i) the appropriation
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made for its services under Pt 4 of the annual Appropriation Act, and (ii) deemed
appropriations made for its services in the course of the financial year.

(f) Atthe end of the financial year, $5,000,000 remained unspent under the annual appropriation
made for the services of Department A, and $3,000,000 under the annual appropriation for
Special Office B.

Analysis
General comments

9. Asdiscussed in my previous advice, s. 4.6(1) of the GSF Act provides that money must not be paid
out of the Consolidated Fund except under the authority of an Act. For a given payment from the
Consolidated Fund that occurs in an agency context, compliance with this requirement is achieved
by:

(a) money being available under an appropriation that payment for the services of the agency or
purpose in question; and

(b) the person to whom the funds are appropriated (generally, a Minister), or an officer who has
been delegated authority by that person, authorising payment of the relevant funds.

This position is reinforced by s. 5.5 of the GSF Act, which requires that expenditure of money by
a GSF officer for the State or a GSF agency — including the incurring of expenditure and payments
— be “authorised”, in the sense of being done in accordance with a delegation or subdelegation
from a person with power regarding the expenditure of the money, or otherwise under the
authority of the GSF Act or any other law.

10. For the purposes of assessing compliance with s. 4.6(1), this means that an “overspend” by an
agency from the Consolidated Fund cannot be merely offset against an “underspend” of
appropriated funds by another agency. Compliance will ultimately turn on the availability of
particular appropriations to support particular payments, and the manner in which the authority to
approve payments under those appropriations was exercised.

Question 3

11. T am asked whether, in the identified scenario, deemed appropriations made for the services of
Department A may be “offset” against the overspend in Agency B, such that the overspend would
still have been made in compliance with s. 4.6(1).

12. Applying the first of the two propositions identified at [9] to this scenario, a question arises as to
whether deemed appropriations made to Minister A for the services of Department A are also
available to support payments made for the services of Agency B. Section 4.7 of the GSF Act
("Deemed appropriations of certain money received by GSF agencies”) relevantly provides:

(1) The responsible Minister for a GSF agency is taken to have been given an
appropriation out of the Consolidated Fund under the authority of this section, at the
time the agency receives or recovers any deemed appropriation money, for an
amount equivalent to the money that is received or recovered by the agency.
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2) An appropriation under this section is taken to have been given only for the services
of the GSF agency that receives or recovers the deemed appropriation money.”

(my emphasis)

13. The current convention under Pt 2 of each annual Appropriation Acts is for appropriations to be
made to Ministers “for the services of” principal departments. As I have previously observed, the
authority conferred by such an appropriation ordinarily extends to making “grants” or otherwise
distributing funds to other government agencies which have been administratively “grouped”
within the “cluster” headed by that principal department.?

14. In the context of annual Appropriation Acts, this conclusion is fortified by extrinsic materials
associated with each Act — namely, the specific provision in the applicable Budget papers for
“cluster grants”, and by the associated notes to the respective Acts which identify “cluster grants”
as a matter for which monies are allocated under these appropriations. I note in this context that
“cluster grant funding” or similar has been identified in notes accompanying appropriations for the
services of principal departments since the Appropriation Act 2012, although the notes included in
the Act relating to expenses and capital expenditure do not generally form part of the Act (see, for
example, s. 41 of the Appropriation Act 2021.)

15. The “deemed appropriations” provided for by s. 4.7 are not themselves accompanied by a similar
body of extrinsic material to assist in identifying the boundaries of what constitutes “the services
of the GSF agency that receives or recovers the deemed appropriation money” for the purposes of
s. 4.7(2) where the GSF agency in question is a principal department. However, I am mindful
that s. 4.7 of the GSF Act was enacted against the background of financial conventions contained
in the annual Appropriation Acts and, more specifically, those regarding the role of principal
departments in funding their broader administrative clusters.

16. I accordingly prefer the view that a deemed appropriation made for the services of a principal
department such as Department A would ordinarily be available for the services of other cluster
agencies, such as (in this case) Agency B.

17. Applying the second proposition to the scenario, the use of deemed appropriations made for the
services of Department A to support payments by Agency B would require either Minister A or his
or her duly authorised delegate to authorise Consolidated Fund payments by Agency B from that
source of funds. There is a threshold question of fact as to how this might occur.

18. To the extent that:

(a) officers of Agency B held a delegation from Minister A that enabled them to expend deemed
appropriations raised for the services of Department A;

(b) funds remained available under those deemed appropriations; and

(c) those officers (or Minister A) authorised particular payments of Agency B within the scope of
their respective delegations from that source of funds;

2 CSO ref: 202000630 Advice 1 at [44]
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payments by Agency B would been authorised under the authority of an Act for the purposes of
s. 4.6(1) of the GSF Act. Whether this situation applied will depend on the administrative
arrangements within the cluster, including the construction of the instrument(s) of delegation made
by Minister A to officers of Agency B.

oW

19. Were some or all of Agency B’s “overspend” to have in fact been expended on this basis, then, in
my view, the relevant payments would have been made from the Consolidated Fund in compliance
with s. 4.6 of the G5F Act and would not be an “overspend” in a material sense.

20. However, to that extent that these “overspend” payments were not made under a delegation in
the manner set out above, they would not have occurred under the authority of Department A’s
deemed appropriation at the time they were made. This raises a further issue as to whether, in
circumstances where:

(a) sufficient authority remains under the deemed appropriations for the services of Department
A;3 and

(b) that appropriation could otherwise be applied to authorise payments from the Consolidated
Fund for the services of Agency B,

the authority can then be exercised by Minister A or a delegate to retrospectively authorise
payments from the Consolidated Fund that have previously been made by Agency B without the
authority of an appropriation.

21. There is a common law rule that a statutory provision is not to be construed as operating
retrospectively, absent clear words or necessary intendment (Maxwel/ v Murphy (1957) 96 CLR
261 at 267). I doubt a deemed appropriation made to a Minister under s. 4.7 of the GSF Act could
be relied upon to retroactively authorise past payments from the Consolidated Fund. Nothing in
s. 4.7 or the GS5F Act displaces the aforementioned presumption and, more generally, ss 4.6 and
5.5 of the Act reflect an assumption that appropriations such as those made under s. 4.7 will be
used to authorise expenditure from the Consolidated Fund at or prior to the time to the time it is
paid out.

22. Consequently, unless some or all of Agency B's $8,000,000 “overspend” was supported by
appropriate delegations or Ministerial authorisation at the time it was incurred, it could not have
been authorised under deemed appropriations made for the services of Department A. In the
absence of support from any other appropriation, it would have occurred contrary to s. 4.6(1) of
the G5F Act.

Question 4

23. I am asked whether, in the outlined scenario:

3 Noting that, per s. 4.8(3) of the GSF Act, deemed appropriations do not lapse at the end of an annual reporting period unless
regulations made under the Act provide otherwise.
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24.

25.

26.

27.

28.

29.

(a) the “underspend” in Department A may be used to offset the “overspend” in Special Office C,
such that the $2,000,000 “overspend” by Special Office B would still have been authorised
for the purposes of s. 4.6(1) of the GSF Act; and

(b) the underspend in Special Office B may be applied in the same manner.

It is important to observe at the outset that the “underspends” by Department A and Special Office
B are of monies appropriated for the services of those respective agencies under the annual
Appropriation Act. The effect of s. 4.8 of the GSF Act is that each of those appropriations lapsed
upon the end of the annual reporting period in which they were made.

As a consequence, even if it were possible to retroactively authorise payments from the
Consolidated Fund by an agency using either of these underspends, neither Minister A nor their
delegates would be able to do so. The ability to authorise use of those underspends was spent at
the end of that annual reporting period. In any event, for the reasons set out above, I doubt
retroactive authorisation of payments by a Minister or their delegate under an appropriation is
possible.

As a result, the “underspends” by Department A and Special Office B under their respective
appropriations could only have been relied upon to authorise excess payments by Special Office C
if, at or prior to the time the “excess” expenditure occurred, Minister A or their delegate authorised
those payments under one of the respective appropriations.

The “underspend” by Special Office B was of the amount appropriated specifically for the services
of that agency under Pt 4 of the annual Appropriation Act. Funds were only available under that
appropriation for the services of Special Office B. In circumstances where there was no adjustment
transferring part of the appropriation for the services of Special Office B to the appropriation for
the services of Special Office C,* I cannot see a basis on which that payments from the Consolidated
Fund by Special Office C could have been authorised from Special Office B's appropriation at the
time it was incurred.

With respect to the use of the “underspend” of Department A’s appropriation, I have previously
advised that it is unclear whether it would be for the purposes of an “appropriation for the services
of” a principal department if those funds were applied to provide supplementary funding to assist
an agency in the same “cluster” for which an appropriation had been made in another part of the
same Appropriation Act. The question would likely require consideration of specific instances of
proposed expenditure.®

Whether particular payments by Special Office B cou/d have been authorised from Department A’s
appropriation at the time they were incurred would therefore depend, in the first instance, of a
close analysis of the specific instances of expenditure. The question cannot be addressed in the

4 As would be possible under s. 32 of the Appropriation Act 2021, for example.

> CSO ref: 202000630 Advice 1 at [45]. Similar reservations would, in my view, apply where a question of expending “deemed
appropriations” of a principal department on the activities of a special office arise.

202103101 D2021/952946 6

Sensitive: Lega

NSW Auditor-General's Report to Parliament | State Finances 2021 | Appendix two — Legal opinions

81



82

Sensitive: Lega

¥ | Crown

Nk w
N Solicitor’s
NSW | office

abstract merely by reference to an unparticularised quantum of expenditure incurred by Special
Office B.

30. Assuming that particular payments from the Consolidated Fund by Agency B cou/d have been
supported by Department A’s appropriation, it would then be a question of considering whether,
at or prior to the time it was incurred, those payments were in fact authorised from that source by
either Minister A or a duly authorised delegate. This will be a question of fact in a specific case.

kanor St P g ‘

Karen Smith Michael Granziera
Crown Solicitor Director
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Annexure A

Question 3 — Deemed appropriations

Based on the information and scenario below, as the deemed appropriations for Department A and
Agency B are both appropriated to Minister A, can Department A’s unused spending authority relating
to their deemed appropriations of $8,000,000 be offset against the overspend in Agency B?

Background

Cluster A — Structure

GSF agency Description Responsible Minister(s) under
the GSF Act

Department A Principal Department Minister A

Agency B Cluster agency Minister A

Agency C Cluster agency Minister B

In the cluster above, at the end of the financial year:
. all spending authority associated with appropriations given under the annual Appropriation Act
are exhausted

. Minister A received deemed appropriations during the year under section 4.7 of the GSF Act for
the services of Department A. Department A has an unused deemed appropriation spending
authority of $8 million at the end of the financial year.

. Minister A received deemed appropriations during the year under section 4.7 of the GSF Act for
the services of Agency B. Agency B has an overspend of $8 million at the end of the financial
year.

. Agency C has a different Responsible Minister. It had exhausted all of its deemed appropriation
authority.

Question 4 — Special Offices

(a) Based on the information and scenario below, because appropriations for Department A and
Special Office C are both appropriated to Minister A, can the underspend in Department A be
used to offset an overspend in Special Office C, such that the overspend of $2 million in
Special Office C would still have been made in accordance with section 4.6(1) of the GSF Act?

Similarly:

(b) Based on the information and scenario below, because appropriations for Special Office B and
Special Office C are both appropriated to Minister A, is it possible for the underspend in
Special Office B to be used to offset an overspend in Special Office C, such that the overspend
of $2 million in Special Office C would still have been made in accordance with section 4.6(1)
of the GSF Act?

Background
CSO Advice on Financial Arrangements and Management Practices in Integrity Agencies

The Audit Office received CSO advice on 13 March 2020 ‘Financial Arrangements and Management
Practices in Integrity Agencies’. Paragraph 44 and 45 (extracted below) of the advice considered
whether Integrity Agencies or other ‘Special Offices’ could receive a portion of funds appropriated to
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the services of the Department in addition to the funds appropriated to the agencies under Part 4 of
the Appropriations Act.

Paragraph 45 of the advice stated that it is less clear on whether it would be within the purpose of an
appropriation for the services’ of a principal department to provide supplementary funding to an
agency in the same ‘cluster’; for which an appropriation is made in another part of the Appropriation
Act. The Advice was not able to answer the question in abstract because it would likely require
consideration of the purpose of specific instances of proposed expenditure.

44. There is also a question whether it might be possible for the agencies (or other “Special Offices")
to receive a portion of funds appropriated to the services of a Department, in addition to the
funds appropriated for the services of the agencies under Part 4 of the Appropriation Act 20189.
The note to the appropriation for the Department of Premier and Cabinet in s. 8 of the
Appropriation Act 2019 includes “Cluster grants”, and the 2019-2020 Budget Paper No. 3 lists

each of the four agencies as being within the Department of Premier and Cabinet “cluster”,
Whilst the notes in the Appropriation Act 2019 do not form part of the Act or affect the
application of any amount appropriated by this Act, they may be taken into account as extrinsic
materials where they are capable of assisting in the construction of the Act (see above at [35]).
In my view an appropriation for “the services of” a principal department would ordinarily extend
to making “grants” or otherwise distributing funds to other government departments or agencies
which have been administratively grouped within the “cluster” headed by that principal
department.

45, It is less clear, however, whether it would be within the purposes of an appropriation “for the
services of” a principal department if those funds were applied to provide supplementary funding
to assist an agency in the same “cluster” for which an appropriation had been made /7 another
part of the Appropriation Act. (Appropriations for the services of Departments are made in Part 2
of the Appropriation Act, whilst appropriations for the services of the “Special Offices” are made
in Part 4*%.) It is not possible to answer this question in the abstract, because it would be likely
to require consideration of the purposes of specific instances of proposed expenditure.

Example scenario

Cluster A — Structure

GSF agency Description Responsible Minister(s) under
the GSF Act

Department A Principal Department Minister A

Special Office B Special Office Minister A

Special Office C Special Office Minister A

Appropriations received under the Appropriations Act and GSF Act

Under the Appropriation Act, Minister A was appropriated a sum under:

. Part 2 ‘Appropriations — Departments’ of $120,000,000 for the services of Department A for the
2020-21 year

. Part 4 ‘Appropriations — Special Offices’ of $30,000,000 for the services of Special Office B for
the 2020-21 year
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. Part 4 ‘Appropriations — Special Offices’ of $30,000,000 for the services of Special Office C for
the 2020-21 year

The Appropriation Act commenced on 1 July 2020 and no payments were authorised by the Treasurer
under section 4.10 of the GSF Act. There have been no adjustments to the original appropriation.

All agencies have appropriate instruments of delegation in place from their Minister or sub-delegates to
expend appropriated funds. All delegations impose transactional limits on officers of the agencies, but
none impose an annual spending limit on the agency or officers of the agency.

Cluster A has an unused spending authority of $5,000,000 of the $120,000,000 originally appropriated
to Minister A for the Services of Department A at the end of the financial year. Special Office B has an
unused spending authority of $3,000,000 of the $30,000,000 originally appropriated to Minister A for
the Services of Special Office B.

The table below details the total spending authority received by Special Office C during the year from
parliamentary appropriations and the amount spent.

Special Office C

2021

$’000
Original appropriation to Minister A per Appropriation Act for the services of Special Office C 30,000
Total spending authority from parliamentary appropriations, other than deemed 30,000
appropriations
Add: Deemed appropriations earned during the year and appropriated to Minister A for the 8,000
services of Special Office C
Add: Deemed appropriations brought forward from prior years under section 4.8(3) of the GSF 0
Act
Total spending authority from parliamentary appropriations 38,000
Less: Total expenditure from parliamentary appropriations 40,000
Variance (2,000)
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Appendix three — TSS sectors and
entities

Based on ABS classification, the New South Wales Total State Sector (TSS) include 204 entities
within the General Government (GG) Sector and 98 government-controlled businesses in the
Public Finance Corporations (PFC, also known as 'Public Financing Enterprises' ) Sector and the
Public Non-Financial Corporations (PNFC, also known as 'Public Trading Enterprises') sector.

The PFC and PNFC sectors combined form the Non-General Government Sector. (Non-GG). The
businesses in non-GG generally provide goods and services, such as water, electricity and
financial services for which consumers pay for directly.

GG entities are agencies that provide public services (such as health, education and police) or
carry out policy or perform regulatory functions. General government agencies are directly or
indirectly funded in the main by taxation. Some GG agencies are budget-dependent while some
other GG agencies are not budget-dependent.

As defined by ABS, PFC entities have one or more of the following functions:

a) that of a central bank
b) the acceptance of demand, time or savings deposits, or

c) the authority to incur liabilities (such as insurance) and acquire financial assets in the market
on their own account.

PNFC sector includes agencies where user charges represent a significant proportion of revenue
and the agencies operate within a broadly commercial orientation.

Total State Sector

Non-General
Government Sector

General
Government Sector

Non

Budget-
Dependent
Agencies

Such as:

Ministry of Health

Department of
Education

Budget-
Dependent
Agencies

Such as:

NSW Self-Insurance
Corporation

The Audit Office of
New South Wales

Public Trading
Enterprises
[PNFCs]

Such as:

Sydney Water
Corporation

Newcastle Port
Corporation

Public Financing

Enterprises
[PFCs]

Such as:

NSW Treasury
Corporation

Insurance and Care
NSW
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Controlled entities of the State of NSW

General Government Sector (GGS)

*  Aboriginal Housing Office

- Dunghutti Aboriginal Elders Tribal Council
Trust Aboriginal Languages Trust Board

*  Alpha Distribution Ministerial Holding
Corporation

»  Art Gallery of New South Wales Trust

- The Australian Institute of Asian Culture
and Visual Arts Limited (VisAsia)

- Art Gallery of New South Wales Trust Staff
Agency

*  Art Gallery of NSW Foundation(*)
*  Australian Museum Trust
- Australian Museum Trust Staff Agency

»  Belgenny Farm Agricultural Heritage Centre
Trust (*)

*  Biamanga National Park Board of
Management(a)(*)

» Biodiversity Conservation Trust of
New South Wales

*  Border Fence Maintenance Board(*)

*  Building Insurers’ Guarantee Corporation
+ C.B. Alexander Foundation(*)

*  Cemeteries and Crematoria NSW(*)

»  Centennial Park and Moore Park Trust

»  Chief Investigator of the Office of Transport
Safety Investigations

+  Combat Sports Authority of
New South Wales(*)

»  Corporation Sole ‘Minister Administering the
Heritage Act,19771)

»  Crown Solicitor's Office
+  Dams Safety Committee()
*  Department of Communities and Justice
- John Williams Memorial Charitable Trust
*  Department of Customer Service
- Safe Work NSW
*  Department of Education
- Advocate for Children and Young People

*  Department of Planning, Industry and
Environment

- Aboriginal Fishing Trust Fund

- Agricultural Scientific Collections Trust
- Aquaculture Trust Fund

- Charter Fishing Trust Fund

- Coal Innovation Fund

- Commercial Fishing Trust Fund

- Crown Reserves Improvement Fund

Ministry of Health(®

- Agency for Clinical Innovation

- Albury Base Hospital

- Albury Wodonga Health Employment
Division

- Bureau of Health Information

- Cancer Institute (NSW)

- Central Coast Local Health District

- Clinical Excellence Commission

- Far West Local Health District

- Graythwaite Trust

- Health Administration Corporation

- Health Education and Training Institute

- Hunter New England Local Health District

- lllawarra Shoalhaven Local Health District

- Justice Health and Forensic Mental Health
Network

- Mid North Coast Local Health District

- Murrumbidgee Local Health District

- Nepean Blue Mountains Local Health District
- Northern NSW Local Health District

- Northern Sydney Local Health District

- South Eastern Sydney Local Health District
- South Western Sydney Local Health District
- Southern NSW Local Health District

- Sydney Local Health District

- The Sydney Children’s Hospitals Network
(Randwick and Westmead) (incorporating
The Royal Alexandra Hospital for Children)

- Western NSW Local Health District
- Western Sydney Local Health District

Mt Grenfell Historic Site Board of
Management(@()

Multicultural NSW

- Multicultural NSW Staff Agency

Mutawintji Board of Management(@)()

National Art School()

Natural Resources Commission

- Natural Resources Commission Staff Agency
New South Wales Crime Commission

- New South Wales Crime Commission Staff
Agency
New South Wales Electoral Commission

- New South Wales Electoral Commission
Staff Agency
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General Government Sector (GGS)

- Fish Conservation Trust Fund

- Game and Pest Management Trust Fund
- Independent Planning Commission

- Natural Resources Access Regulator

- Planning Ministerial Corporation

- Recreational Fishing (Fresh) Trust Fund
- Recreational Fishing (Salt) Trust Fund
Department of Premier and Cabinet
Department of Transport

- Transport for NSW

- Transport Service of New South Wales
Destination NSW

- Destination NSW Staff Agency®

Electricity Assets Ministerial Holding
Corporation

Electricity Retained Interest Corporation
(ERIC-A)

Electricity Retained Interest Corporation
(ERIC-E)

Electricity Transmission Ministerial Holding
Corporation

Environment Protection Authority

- Environment Protection Authority Staff
Agency

Environmental Trust

Epsilon Distribution Ministerial Holding
Corporation

Fire and Rescue NSW

Gaagal Wanggaan (South Beach) National
Park Board of Management®()

Generator Property Management Pty Ltd®)
Greater Sydney Commission

Greyhound Welfare and Integrity Commission(”
Gulaga National Park Board of Management(@()
Health Care Complaints Commission

- Health Care Complaints Commission Staff
Agency

Heritage Council of New South Wales
Historic Houses Trust of New South Wales

- Foundation for the Historic Houses Trust of
New South Wales

- Hamilton Rouse Hill Trust
- Rouse Hill Hamilton Collection Pty Limited
Home Purchase Assistance Fund

Hunter and Central Coast Development
Corporation

Independent Commission Against Corruption
Independent Liquor and Gaming Authority

New South Wales Government
Telecommunications Authority

New South Wales Institute of Sport()
- Institute of Sport Staff Agency
New South Wales Rural Assistance Authority

- NSW Ovine Johne's Disease Transaction
Based Contribution Scheme

NSW Crown Holiday Parks Trust(")
NSW Education Standards Authority

- NSW Education Standards Authority Staff
Agency

NSW Food Authority

NSW Health Foundation(")

NSW Police Force

NSW Self Insurance Corporation

NSW Skills Board®

New South Wales Technical and Further
Education Commission

- TAFE Commission (Senior Executives) Staff
Agency

NSW Trustee and Guardian
Office of Aging and Disability Commissioner(")

Office of the Law Enforcement Conduct
Commission

Office of the Children’s Guardian

Office of the Director of Public Prosecutions
Office of the Independent Planning Commission(
Office of the Independent Review Officer(9)

Office of the NSW Rural Fire Service

Office of the NSW State Emergency Services

Office of the Inspector of the Law Enforcement
Conduct Commission

Office of Sport

Ombudsman'’s Office

Parliamentary Counsel’'s Office

Parramatta Park Trust()

Ports Assets Ministerial Holding Corporation
- Port of Newcastle Lessor Pty Limited

- Port Botany Lessor Pty Limited

- Port Kembla Lessor Pty Limited
Property NSW

Public Service Commission

Regional Growth NSW Development Corporation
Regional NSW

Rental Bond Board

Resilience NSW

Responsible Gambling Fund®
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Independent Pricing and Regulatory Tribunal

- Independent Pricing and Regulatory
Tribunal Staff Agency

Information and Privacy Commission
Infrastructure NSW

- Infrastructure NSW Staff Agency
Investment NSW(©)

Jobs for NSW Fund

Judicial Commission of New South Wales
Lands Administration Ministerial Corporation(®
Legal Aid Commission of New South Wales
- Legal Aid Commission Staff Agency
Liability Management Ministerial Corporation
Library Council of New South Wales

- Library Council of New South Wales Staff
Agency

- State Library of New South Wales
Foundation

Local Land Services

- Local Land Services Staff Agency
Long Service Corporation

Lord Howe Island Board®

Luna Park Reserve Trust

Mental Health Commission of
New South Wales

- Mental Health Commission Staff Agency

Ministerial Holding Corporation()

Roads Retained Interest Pty Ltd

Royal Botanic Gardens and Domain Trust
Service NSW

Sporting Injuries Compensation Authority(
State Insurance Regulatory Authority

State Rail Authority Residual Holding
Corporation(

State Archives and Records Authority of
New South Wales

State Rescue Board of New South Wales("

Statutory Land Managers (numerous Trust
Boards managing Crown Land Reserves)(")

Sydney Metro

The Audit Office of New South Wales
Sydney Olympic Park Authority
Technical Education Trust Fund®
The Legislature

The Treasury (referred to as NSW Treasury in
this report)

Trustees of the Anzac Memorial Building®

Trustees of the Museum of Applied Arts and
Sciences

- Trustees of the Museum of Applied Arts and
Sciences Staff Agency

Water Administration Ministerial Corporation

Water Investment Trust Fund

Western City and Aerotropolis Authority®

- Western City and Aerotropolis Authority Staff
Agency®

Western Parkland City Authority®™

- Western Parkland City Authority Staff
Agency®

Western Sydney Parklands Trust

Worimi Board of Management@))

Workers’ Compensation (Dust Diseases)
Authority

Workers Compensation Commission of
New South Wales()
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Public Financial Corporations (PFC)

First Australian Mortgage Acceptance
Corporation (FANMAC) Trusts

ICNSW Australian Equities Fund(n)

ICNSW International Equities Fund (Unhedged)
ICNSW International Equities Fund (Hedged)
Insurance and Care NSW

Insurers' Guarantee Fund Investment Trust

Lifetime Care and Support Authority of
New South Wales

- Motor Accident Injuries Treatment and
Care Benefits Fund

Long Service Corporation Investment Fund

NSW Generations (Debt Retirement)
Investment Trust

NSW Infrastructure Future Fund

New South Wales Treasury Corporation
(TCorp)

NSW Trustee and Guardian Growth Portfolio
SAS Trustee Corporation(”)
- SAS Trustee Corporation Staff Agency

Social and Affordable Housing NSW Fund
Investment Trust

Superannuation Administration Corporation

TCorplM Absolute Return Multi-Asset Class
Fund

TCorplM Alternative Risk Premia Fund
TCorpIM Australian Bond Fund

TCorplM Australian Inflation Linked Bond Fund
TCorplM Australian Share Fund

TCorplM Bank Loan Fund

TCorplM Cash Fund

TCorplM Core Alternatives Fund

TCorplM Cyclical Growth Australian Share
Fund(n)

TCorplM Cyclical Growth International Share
Fund

TCorplM Defensive Alternatives Fund

TCorplM Developed Market Equities (Hedged)
Fund

TCorplM Developed Market Equities (Sovereign
Investor — Hedged) Fund

TCorplM Developed Market Property Fund

TCorplM Direct Infrastructure Fund A
TCorplIM Direct Investment Fund B
TCorplIM Direct Investment Fund C
TCorplIM Direct Investment Fund D
TCorplM Direct Investment Fund E
TCorpIM Direct Investment Fund F
TCorplM Direct Investment Fund G
TCorplIM Direct Investment Fund K

TCorplM Downside Protection Australian Share
Fund(n)

TCorplM Downside Protection International
Share Fund

TCorplM Emerging Market Debt Fund
TCorplM Emerging Market Share Fund
TCorplM Global Credit Fund

TCorplIM High Yield Fund

TCorplM Indexed Australian Share Fund(n)

TCorplM Indexed International Share
(Unhedged) Fund

TCorplM International Share (Hedged) Fund
TCorplM International Share (Unhedged) Fund
TCorplM Liquidity Cash Fund

TCorplIM Listed Property Fund

TCorplM Long Term Growth Fund

TCorplM Medium Term Growth Fund

TCorplM Multi-Asset Class Fund

TCorplM Opportunistic Fund A

TCorplM Opportunistic Fund B

TCorplM Opportunistic Fund C

TCorplM Opportunistic Fund D

TCorpIM Short Term Income Fund

TCorplM Small Cap Australian Share Fund
TCorplM Specialist Emerging Market Share Fund
(0)

TCorpIM Unlisted Infrastructure Fund
TCorplM Unlisted Property Fund

Treasury Managed Fund Investment Portfolio
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Public Non-Financial Corporations (PNFC)

*  Catholic Metropolitan Cemeteries Land *  Southern Metropolitan Cemeteries Land
Manager®) Manager()
+  Cobar Water Board® «  State Sporting Venues Authority
»  Essential Energy »  State Transit Authority of New South Wales
- NorthPower Energy Services Pty Limited «  Sydney Cricket and Sports Ground Trust(®)
*  Forestry Corporation of New South Wales - Sydney Cricket and Sports Ground Trust
*  Hunter Water Corporation Staff Agency®
- Hunter Water Australia *  Sydney Ferries
+  Jenolan Caves Reserves Trust() * Sydney Opera House Trust
«  Landcom - Sydney Opera House Trust Staff Agency
*  Newcastle Port Corporation * Sydney Trains
»  New South Wales Land and Housing *  Sydney Water Corporation
Corporation *  Teacher Housing Authority of New South Wales
- Rental Housing Assistance Fund *  Transport Asset Holding Entity of
»  Northern Metropolitan Cemeteries Land New South Wales
Manager *  Venues NSW
+  NSW Trains - Venues NSW Staff Agency™
*  Place Management NSW - Newcastle International Sports Centre Club
+  Rail Corporation New South Wales®) *  Waste Assets Management Corporation
* Rookwood General Cemeteries Reserve Land *  Water NSW
Manager() - WaterNSW Infrastructure Pty Ltd
+  Rookwood Necropolis Land Manager(") «  Wentworth Park Sporting Complex Trust()

+  Zoological Parks Board of New South Wales

a National Park Boards of Management as per the National Parks and Wildlife Act 1974.

b Agency was abolished 29 March 2021 under the Administrative Arrangements (Administrative Changes— Miscellaneous) Order 2021.
c Agency was established 29 March 2021 under the Administrative Arrangements (Administrative Changes— Miscellaneous) Order 2021.
d Including Crown Land reserves under the agency’s management.

(0]

The special purpose service entities of the local health districts have not been listed.

Agency was established 1 July 2020 under the Administrative Arrangements (Administrative Changes—Regional NSW and Independent Planning
Commission) Order 2020.

g Agency was established 1 March 2021 under the Personal Injury Commission Act 2020 No 18.

h Agency was renamed 11 December 2020 as the Western Parkland City Authority from the Western City and Aerotropolis Authority under the
Statute Law (Miscellaneous Provisions) Act 2020 No 30.

i Agency was abolished 1 March 2021 under the Personal Injury Commission Act 2020 No 18.

j Agency was converted 1 July 2020 to Transport Asset Holding Entity of NSW under the Transport Administration Amendment (Transport Entities)
Act 2017 No 12 (NSW).

k Agency was abolished 1 December 2020, and functions transferred to Venues NSW under the Sporting Venues Authorities Amendment (Venues
NSW) Act 2020 No 29.

Agency was converted 1 July 2020 from Rail Corporation of New South Wales under the Transport Administration Amendment (Transport Entities)
Act 2017 No 12 (NSW).

m Agency was established 1 December 2020 under the Administrative Arrangements (Administrative Changes—Venues NSW Staff Agency) Order
2020 (NSW).

n Fund was dissolved 3 March 2021.
o Fund was dissolved 30 June 2020

(*) These agencies are not considered material for whole-of-government reporting, so are excluded from individual agency budget reporting in Budget
Paper 4. These agencies are however controlled and included in the consolidated financial statements of the State.
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OUR VISION

Our insights inform and challenge
government to improve outcomes
for citizens.

OUR PURPOSE

To help Parliament hold government
accountable for its use of
public resources.

OUR VALUES

Pride in purpose

Curious and open-minded
Valuing people
Contagious integrity

Courage (even when it's uncomfortable)
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Office hours: 8.30am-5.00pm
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