Appendix 3 — Background to water reform

Evolution of the Department of Climate Change, Energy, the
Environment and Water

Since 2008, the Department of Climate Change, Energy, the Environment and Water (DCCEEW) has
been subject to various restructures and machinery of government changes.

In July 2008, an Office of Water was separated within the then Department of Environment and
Climate Change (DECC). In July 2009, the Office of Water was renamed NSW Office of Water and

in April 2011, it was transferred to the Department of Industry, Trade & Investment. In July 2015, the
NSW Office of Water was transferred to the Department of Industry (DOI) and renamed DPI-Water.

In July 2016, some of the compliance functions of DPI-Water were transferred to WaterNSW.

In July 2019, DOI was amalgamated into the new Department of Planning, Industry and Environment
(DPIE). DPIE became the Department of Planning and Environment (DPE) in 2021. On 1 January 2024,
the water functions were split out from DPE into the newly established DCCEEW.

For ease of reference, this report refers to the department using its current title as the Department of
Climate Change, Energy, the Environment, and Water.

Establishment of WaterNSW

WaterNSW is a NSW Government owned statutory corporation established in 2014 following
recommendations made in an independent 2013 review to combine the Sydney Catchment Authority
and the State Water Corporation. WaterNSW was established to deliver efficiencies in water
infrastructure management and to create greater clarity on the operational aspects of bulk water
management in NSW.

Independent investigation into NSW water management and
compliance

The 2017 independent Matthews investigation found that, from the point of view of the public, a range
of matters were ‘problems’. These included:

. inconsistent compliance and enforcement action across the state and from case to case

. compliance and enforcement action could be slow and the outcomes uncertain

. roles, responsibilities and accountabilities were unclear at best or at worst, conflicted

. it was difficult for a member of the public to access and understand the legislation, regulations,
plan provisions, licence and permit conditions, and other rules that govern water management

. limited public visibility of enforcement action, including to individuals reporting possible
breaches

. apparently inadequate responses to the offence or benefit gained in cases where compliance

action was publicly evident.

Along with a series of recommendations, including those discussed in this report, the Matthews
investigation set out 3 principles for the design of a better system for water regulation, based on
independence, transparency and effectiveness.
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The NSW Government’s response to the Matthews investigation

The interim report of the Matthews investigation was published on 8 September 2017, 46 days after the
initial broadcast date of ABC TV’s Four Corners program. On 30 November 2017, legislation to
establish NRAR was passed by NSW Parliament. In the second reading speech for the Natural
Resources Access Regulator Bill (2017), the Minister noted that the Bill was ‘... the beginning of a
significant reform package that will benefit communities and the environment’. NRAR began

operations in April 2018 and had been operating for around 7 years at the time this performance audit
started.

In November 2017, Mr Matthews submitted the second and final report of his investigation to the NSW
Government. This report was characterised as an assessment of the responsible department’s
progress to date in implementing the recommendations made in the September 2017 interim report,
as well as ‘... advice on how to tackle the considerable work involved in the months ahead’.

In December 2017, the NSW Government published its Water Reform Action Plan as a full response to
the issues raised in the Matthews investigation. Between March and April 2018, consultation on
implementing the plan was undertaken and focused on water reforms in the key areas of:

. metering reform

. increased transparency in water management
. better management of environmental water

. implementing the floodplain harvesting policy.

The objectives and goals of the Water Reform Action Plan are shown in Exhibit 13.

Exhibit 13: Water Reform Action Plan

The Water Reform Action Plan was announced by the NSW Government in response to the findings
and recommendations of the Matthews investigation

The objective of the Water Reform Action Plan was to ensure:

... delivering on the state’s responsibility to ensure there is an equitable and
transparent approach to the management of water for current and future
generations.

The goals of the plan were to:

e introduce best practice for water management

e ensure transparency in how we share, allocate and manage water

*  build acompliance and enforcement regime that ensures strong and certain regulation

e build capability to support implementation of water reforms.

Source: NSW Government (2017) Securing our water: NSW Government water reform action plan.

A number of additional investigations and reviews were conducted into these same or related matters,
including by the:
. NSW Independent Commission Against Corruption (ICAC)

. NSW Ombudsman’s Office, which had already started an investigation in 2016 in response to
complaints and public interest disclosures. The findings and recommendations of this report
addressed similar issues to the Matthews investigation

. Murray-Darling Basin Authority
. Australian National Audit Office.

A summary of selected key recommendations relevant to this audit are set out in Exhibit 14.
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Exhibit 14: Summary of investigations conducted by the ICAC and the NSW Ombudsman

NSW ICAC: Investigation into complaints of corruption in the management of water in NSW and
systemic non-compliance with the Water Management Act 2000 - Operation Avon and Operation
Mezzo

The ICAC did not find corrupt conduct had occurred. However, it did form the opinion that in many of the
matters it investigated, the evidence established that the rights of productive water users were given
priority over the rights of other stakeholders, and that there was a clear alignment between the
department’s strategies and goals and those of the irrigation industry.

The ICAC was satisfied that the matters it had investigated ‘... had a detrimental effect on the public’s
confidence in the ecologically sustainable, equitable, transparent and efficient management of the water
sources of the state and in the integrity and good repute of public administration, more generally’.

In addition to making recommendations that the responsible government department (at the time DPIE,
now DCCEEW) ensure better compliance with the requirements of the Water Management Act,
particularly in making water sharing plans, the ICAC made other recommendations relevant to this audit,
including:

* The department publish all stakeholder and community engagement plans.

» The department engage an appropriate independent review to conduct reviews of the steps taken to
implement its stakeholder engagement policy and the policy’s effectiveness.

 The department develop a model procedure for stakeholder meetings, including to make record of
those meetings and publish details on its website at least monthly.

NSW Ombudsman August 2018: Investigation into water compliance and enforcement

This investigation began in 2016 and stemmed from complaints received from the community and public
interest disclosures from public servants. While it started before the allegations raised by ABC TV’s Four
Corners program and the subsequent Matthews investigation, those matters were taken into account by
the NSW Ombudsman’s office, along with the Government’s response to the recommendations of the
Matthews investigation.

Findings relevant to this audit included that the then responsible agencies had failed to:

e adequately resource or secure funding to adequately resource their compliance functions
* clearly communicate changes to the department’s structure to staff

* take appropriate and timely action on instances of clear breaches of the law

* meetacceptable standards of public administration in the conduct of their compliance functions.

The NSW Ombudsman made 35 recommendations. The most relevant to this audit are ensuring that:
* NRARis appropriately resourced to fulfil its functions
* NRARisindependent and capable of making regulatory decisions

» policies and practices promote a culture of record keeping about decision making.

Source: NSW Government (2017) Securing our water: NSW Government water reform action plan.
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